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Referred to Committee on Insurance and Real Estate

Introduced by:

(INS)

AN ACT ENSURING REAL ACCESS TO HEALTH INSURANCE.

Be it enacted by the Senate and House of Representatives in General
Assembly convened:
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Section 1. (NEW) (Effective from passage) (a) For purposes of this

section:

(1) "Insurer" has the same meaning as provided in section 38a-1 of

the general statutes; and

(2) "Postclaims underwriting" means the rescinding, canceling or
limiting of a policy or certificate due to the insurer's failure to complete
medical underwriting and resolve all reasonable questions arising
from written information submitted on or with an application before

issuing the policy or certificate.

(b) No insurer that delivers, issues for delivery, renews or continues
any policy of insurance providing coverage of the type specified in
subdivisions (1), (2), (3), (4), (11) and (12) of section 38a-469 of the
general statutes shall engage in the practice of postclaims

underwriting.

(c) No insurer shall rescind, cancel or limit a policy or certificate
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based on written information submitted on or with an application
unless it proves to the Insurance Commissioner that such information
is false, material to the disposition of a pending claim or claims and

was provided by the insured with an intent to deceive the insurer.

Sec. 2. (NEW) (Effective July 1, 2007) (a) As used in a managed care
contract, the term "medical necessity" or "medically necessary" means
any health intervention that is recommended by the treating physician
or treating licensed health care provider and is (1) for the purpose of
treating a medical condition or mental health or nervous condition; (2)
the most appropriate delivery or level of service considering potential
benefits and harms to the patient; (3) known to be effective in
improving health outcomes, provided: (A) Effectiveness is determined
tirst by scientific evidence; (B) if no scientific evidence exists, then by
professional standards of care; and (C) if no professional standards of
care exist or if such standards exist but are outdated or contradictory,
then by expert opinion; and (4) cost-effective for the medical condition
being treated compared to alternative health interventions, including
no intervention. For the purposes of this subsection, cost-effective shall

not necessarily mean lowest price.

(b) The definition of medically necessary in subsection (a) of this
section shall not apply to the HUSKY Plan, Part A and Part B.

Sec. 3. Subsection (a) of section 38a-226c of the general statutes is
repealed and the following is substituted in lieu thereof (Effective July
1, 2007):

(@) All utilization review companies shall meet the following
minimum standards:

(1) Each utilization review company shall maintain and make
available procedures for providing notification of its determinations

regarding certification in accordance with the following;:

(A) Notification of any prospective determination by the utilization
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review company shall be mailed or otherwise communicated to the
provider of record or the enrollee or other appropriate individual
within two business days of the receipt of all information necessary to
complete the review, provided any determination not to certify an
admission, service, procedure or extension of stay shall be in writing.
After a prospective determination that authorizes an admission,
service, procedure or extension of stay has been communicated to the
appropriate individual, based on accurate information from the
provider, the utilization review company may not reverse such
determination if such admission, service, procedure or extension of
stay has taken place in reliance on such determination.

(B) Notification of a concurrent determination shall be mailed or
otherwise communicated to the provider of record within two business
days of receipt of all information necessary to complete the review or,
provided all information necessary to perform the review has been
received, prior to the end of the current certified period and provided
any determination not to certify an admission, service, procedure or
extension of stay shall be in writing.

(C) The utilization review company shall not make a determination
not to certify based on incomplete information unless it has clearly
indicated, in writing, to the provider of record or the enrollee all the

information that is needed to make such determination.

(D) Notwithstanding subparagraphs (A) to (C), inclusive, of this
subdivision, the utilization review company may give authorization
orally, electronically or communicated other than in writing. If the
determination is an approval for a request, the company shall provide

a confirmation number corresponding to the authorization.

(E) Except as provided in subparagraph (F) of this subdivision with
respect to a final notice, each notice of a determination not to certify an
admission, service, procedure or extension of stay shall include in
writing (i) the principal reasons for the determination and, if the

reason not to certify is based on medical necessity, the notice shall
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include an explanation of why the admission, service, procedure or

extension of stay is not medically necessary, (ii) the procedures to

initiate an appeal of the determination or the name and telephone
number of the person to contact with regard to an appeal pursuant to
the provisions of this section, and (iii) the procedure to appeal to the

commissioner pursuant to section 38a-478n.

(F) For all determinations, there shall be a presumption that an

admission, service, procedure or extension of stay is medically

necessary if it is ordered by a licensed participating provider and is

within the provider's scope of practice. The utilization review

company shall have the burden of proving that the admission, service,

procedure or extension of stay is not medically necessary.

[(F)] (G) Each notice of a final determination not to certify an
admission, service, procedure or extension of stay shall include in
writing (i) the principal reasons for the determination, (ii) a statement
that all internal appeal mechanisms have been exhausted, and (iii) a
copy of the application and procedures prescribed by the
commissioner for filing an appeal to the commissioner pursuant to
section 38a-478n.

(2) Each utilization review company shall maintain and make
available a written description of the appeal procedure by which either
the enrollee or the provider of record may seek review of
determinations not to certify an admission, service, procedure or
extension of stay. The procedures for appeals shall include the

following:

(A) Each utilization review company shall notify in writing the
enrollee and provider of record of its determination on the appeal as
soon as practical, but in no case later than thirty days after receiving

the required documentation on the appeal.

(B) On appeal, all determinations not to certify an admission,

service, procedure or extension of stay shall be made by a licensed

LCO No. 3631 {D:\Conversion\Tob\h\2007HB-07055-R00-HB.doc } 4 of 14



Raised Bill No. 7055

109

110
111
112

113
114
115
116
117
118

119
120
121
122

123
124
125
126
127
128
129
130
131
132

133
134
135
136
137
138
139

practitioner of the healing arts.

(3) The process established by each utilization review company may
include a reasonable period within which an appeal [must] shall be

filed to be considered.

(4) Each utilization review company shall also provide for an
expedited appeals process for emergency or life threatening situations.
Each utilization review company shall complete the adjudication of
such expedited appeals within two business days of the date the
appeal is filed and all information necessary to complete the appeal is

received by the utilization review company.

(5) Each utilization review company shall utilize written clinical
criteria and review procedures which are established and periodically
evaluated and wupdated with appropriate involvement from

practitioners.

(6) Physicians, nurses and other licensed health professionals
making utilization review decisions shall have current licenses from a
state licensing agency in the United States or appropriate certification
from a recognized accreditation agency in the United States, provided,
any final determination not to certify an admission, service, procedure
or extension of stay for an enrollee within this state, except for a claim
brought pursuant to chapter 568, shall be made by a physician, nurse
or other licensed health professional under the authority of a
physician, nurse or other licensed health professional who has a

current Connecticut license from the Department of Public Health.

(7) In cases where an appeal to reverse a determination not to certify
is unsuccessful, each utilization review company shall (A) assure that a
practitioner in a specialty related to the condition is reasonably

available to review the case, and (B) prior to making a final

determination, provide the enrollee an opportunity to request a

hearing which shall be conducted in person, by telephone or by other

means at the enrollee's discretion. At the hearing, the utilization review
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company shall make available the practitioner responsible for

reviewing the case. When the reason for the determination not to

certify is based on medical necessity, including whether a treatment is
experimental or investigational, each utilization review company shall
have the case reviewed by a physician who is a specialist in the field
related to the condition that is the subject of the appeal. Any such
review, except for a claim brought pursuant to chapter 568, that
upholds a final determination not to certify in the case of an enrollee
within this state shall be conducted by such practitioner or physician
under the authority of a practitioner or physician who has a current
Connecticut license from the Department of Public Health. The review
shall be completed within thirty days of the request for review. The
utilization review company shall be financially responsible for the
review and shall maintain, for the commissioner's verification,
documentation of the review, including the name of the reviewing

physician.

(8) Except as provided in subsection (e) of this section, each
utilization review company shall make review staff available by toll-
free telephone, at least forty hours per week during normal business

hours.

(9) Each utilization review company shall comply with all
applicable federal and state laws to protect the confidentiality of
individual medical records. Summary and aggregate data shall not be
considered confidential if it does not provide sufficient information to

allow identification of individual patients.

(10) Each utilization review company shall allow a minimum of
twenty-four hours following an emergency admission, service or
procedure for an enrollee or [his] the enrollee's representative to notify
the utilization review company and request certification or continuing

treatment for that condition.

(11) No utilization review company may give an employee any

financial incentive based on the number of denials of certification such
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(12) Each utilization review company shall annually file with the

commissioner:

(A) The names of all managed care organizations, as defined in
section 38a-478, that the utilization review company services in

Connecticut;

(B) Any utilization review services for which the utilization review
company has contracted out for services and the name of such

company providing the services;

(C) The number of utilization review determinations not to certify
an admission, service, procedure or extension of stay and the outcome
of such determination upon appeal within the utilization review
company. Determinations related to mental or nervous conditions, as
defined in section 38a-514, shall be reported separately from all other

determinations reported under this subdivision; and

(D) The following information relative to requests for utilization
review of mental health services for enrollees of fully insured health
benefit plans or self-insured or self-funded employee health benefit
plans, separately and by category: (i) The reason for the request,
including, but not limited to, an inpatient admission, service,
procedure or extension of inpatient stay or an outpatient treatment, (ii)
the number of requests denied by type of request, and (iii) whether the

request was denied or partially denied.

(13) Any utilization review decision to initially deny services shall

be made by a licensed health professional.

Sec. 4. Section 38a-478m of the general statutes is repealed and the
following is substituted in lieu thereof (Effective July 1, 2007):

(a) Each managed care organization or health insurer, as defined in

section 38a-478n, as amended by this act, shall establish and maintain
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an internal grievance procedure to assure that enrollees, as defined in

section 38a-478n, as amended by this act, may seek a review of any

grievance that may arise from a managed care organization's or health
insurer's action or inaction, other than action or inaction based on
utilization review, and obtain a timely resolution of any such
grievance. Such grievance procedure shall comply with the following

requirements:

(1) Enrollees shall be informed of the grievance procedure at the
time of initial enrollment and at not less than annual intervals
thereafter, which notification may be met by inclusion in an enrollment
agreement or update. Each enrollee and the enrollee's provider shall
also be informed of the grievance procedure when a decision has been
made not to certify an admission, service or extension of stay ordered
by the provider.

(2) Notices to enrollees and providers describing the grievance
procedure shall explain: (A) The process for filing a grievance with the
managed care organization or health insurer, which may be
communicated orally, electronically or in writing; (B) that the enrollee,
or a person acting on behalf of an enrollee, including the enrollee's
health care provider, may make a request for review of a grievance;
and (C) the time periods within which the managed care organization

or health insurer [must] shall resolve the grievance.

(3) Each managed care organization and health insurer shall notify
its enrollee in writing in cases where an appeal to reverse a denial of a
claim based on medical necessity is unsuccessful. Each notice of a final
denial of a claim based on medical necessity shall include (A) a written
statement that all internal appeal mechanisms have been exhausted,
and (B) a copy of the application and procedures prescribed by the
commissioner for filing an appeal to the commissioner pursuant to

section 38a-478n, as amended by this act.

(b) With respect to a final appeal or review under the internal

orievance procedure, the managed care organization or health insurer
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shall provide the enrollee an opportunity to request a hearing, which

shall be conducted in person, by telephone or by other means at the

enrollee's discretion.

[(b)] (c) All reviews conducted under this section shall be resolved
not later than sixty days from the date the enrollee or person acting on
behalf of the enrollee commences the complaint, unless an extension is

requested by the enrollee or person acting on behalf of the enrollee.

[(c)] (d) A managed care organization that fails to provide notice of
the resolution of a complaint within the time provided in subsection
[(b)] (c) of this section shall be fined twenty-five dollars for each failure
to provide notice. Any fines collected under this section shall be paid
to the Insurance Commissioner and deposited in the Insurance Fund
established in section 38a-52a. The amount of such fines shall be
allocated to the Office of the Healthcare Advocate for the purposes set
forth in section 38a-1041.

Sec. 5. Section 38a-478n of the general statutes is repealed and the

following is substituted in lieu thereof (Effective from passage):

(@) Any enrollee, or any provider acting on behalf of an enrollee
with the enrollee's consent, who has exhausted the internal
mechanisms provided by a managed care organization, health insurer
or utilization review company to appeal the denial of a claim based on
medical necessity or a determination not to certify an admission,
service, procedure or extension of stay, regardless of whether such
determination was made before, during or after the admission, service,
procedure or extension of stay, may appeal such denial or
determination to the commissioner. As used in this section and section

38a-478m, as amended by this act, "health insurer" means any entity,

other than a managed care organization, which delivers, issues for
delivery, renews or amends an individual or group health plan in this
state, "health plan" means a plan of health insurance providing
coverage of the type specified in subdivision (1), (2), (4), (10), (11), (12)
and (13) of section 38a-469, but does not include a managed care plan
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offered by a managed care organization, and "enrollee" means a person
who has contracted for or who participates in a managed care plan or
health plan for himself or his eligible dependents.

(b) (1) To appeal a denial or determination pursuant to this section
an enrollee or any provider acting on behalf of an enrollee shall, not
later than [thirty] sixty days after receiving final written notice of the
denial or determination from the enrollee's managed care organization,
health insurer or utilization review company, file a written request
with the commissioner. The appeal shall be on forms prescribed by the
commissioner and shall include the filing fee set forth in subdivision
(2) of this subsection and a general release executed by the enrollee for
all medical records pertinent to the appeal. The managed care
organization, health insurer or utilization review company named in
the appeal shall also pay to the commissioner the filing fee set forth in
subdivision (2) of this subsection. If the Insurance Commissioner
receives three or more appeals of denials or determinations by the
same managed care organization or utilization review company with
respect to the same procedural or diagnostic coding, the Insurance
Commissioner may, on said commissioner's own motion, issue an
order specifying how such managed care organization or utilization
review company shall make determinations about such procedural or

diagnostic coding.

(2) The filing fee shall be twenty-five dollars and shall be deposited
in the Insurance Fund established in section 38a-52a. If the
commissioner finds that an enrollee is indigent or unable to pay the
fee, the commissioner shall waive the enrollee's fee. The commissioner
shall refund any paid filing fee to (A) the managed care organization,
health insurer or utilization review company if the appeal is not
accepted for full review, or (B) the prevailing party upon completion of

a full review pursuant to this section.

(3) Upon receipt of the appeal together with the executed release
and appropriate fee, the commissioner shall assign the appeal for
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review to an entity as defined in subsection (c) of this section.

(4) Upon receipt of the request for appeal from the commissioner,
the entity conducting the appeal shall conduct a preliminary review of
the appeal and accept the appeal if such entity determines: (A) The
individual was or is an enrollee of the managed care organization or
health insurer; (B) the benefit or service that is the subject of the
complaint or appeal reasonably appears to be a covered service, benefit
or service under the agreement provided by contract to the enrollee;
(C) the enrollee has exhausted all internal appeal mechanisms
provided; (D) the enrollee has provided all information required by the
commissioner to make a preliminary determination including the
appeal form, a copy of the final decision of denial and a fully-executed
release to obtain any necessary medical records from the managed care

organization or health insurer and any other relevant provider.

(5) Upon completion of the preliminary review, the entity
conducting such review shall immediately notify the member or
provider, as applicable, in writing as to whether the appeal has been
accepted for full review and, if not so accepted, the reasons why the

appeal was not accepted for full review.

(6) If accepted for full review, the entity shall conduct such review
in accordance with the regulations adopted by the commissioner, after
consultation with the Commissioner of Public Health, in accordance

with the provisions of chapter 54.

(c) To provide for such appeal the Insurance Commissioner, after
consultation with the Commissioner of Public Health, shall engage
impartial health entities to provide for medical review under the
provisions of this section. Such review entities shall include (1) medical
peer review organizations, (2) independent utilization review
companies, provided any such organizations or companies are not
related to or associated with any managed care organization or health
insurer, and (3) nationally recognized health experts or institutions

approved by the commissioner.
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(d) (1) Not later than five business days after receiving a written
request from the commissioner, enrollee or any provider acting on
behalf of an enrollee with the enrollee's consent, a managed care
organization or health insurer whose enrollee is the subject of an
appeal shall provide to the commissioner, enrollee or any provider
acting on behalf of an enrollee with the enrollee's consent, written
verification of whether the enrollee's plan is fully insured, self-funded,
or otherwise funded. If the plan is a fully insured plan or a self-insured
governmental plan, the managed care organization or health insurer
shall send: (A) Written certification to the commissioner or reviewing
entity, as determined by the commissioner, that the benefit or service
subject to the appeal is a covered benefit or service; (B) a copy of the
entire policy or contract between the enrollee and the managed care
organization or health insurer, except that with respect to a self-
insured governmental plan, (i) the managed care organization or
health insurer shall notify the plan sponsor, and (ii) the plan sponsor
shall send, or require the managed care organization or health insurer
to send, such copy; or (C) written certification that the policy or
contract is accessible to the review entity electronically and clear and
simple instructions on how to electronically access the policy or
contract.

(2) Failure of the managed care organization or health insurer to
provide information or notify the plan sponsor in accordance with
subdivision (1) of this subsection within said five-business-day period
or before the expiration of the [thirty-day] sixty-day period for appeals
set forth in subdivision (1) of subsection (b) of this section, whichever
is later as determined by the commissioner, shall (A) create a
presumption on the review entity, solely for purposes of accepting an
appeal and conducting the review pursuant to subdivision (4) of
subsection (b) of this section, that the benefit or service is a covered
benefit under the applicable policy or contract, except that such
presumption shall not be construed as creating or authorizing benefits
or services in excess of those that are provided for in the enrollee's

policy or contract, and (B) entitle the commissioner to require the
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managed care organization or health insurer from whom the enrollee
is appealing a medical necessity determination to reimburse the
department for the expenses related to the appeal, including, but not

limited to, expenses incurred by the review entity.

(e) The commissioner shall accept the decision of the review entity
and the decision of the commissioner shall be binding.

(f) Not later than January 1, 2000, the Insurance Commissioner shall
develop a comprehensive public education outreach program to
educate health insurance consumers of the existence of the appeals
procedure established in this section. The program shall maximize
public information concerning the appeals procedure and shall
include, but not be limited to: (1) The dissemination of information
through mass media, interactive approaches and written materials; (2)
involvement of community-based organizations in developing
messages and in devising and implementing education strategies; and
(3) periodic evaluations of the effectiveness of educational efforts. The
Healthcare Advocate shall coordinate the outreach program and

oversee the education process.

This act shall take effect as follows and shall amend the following
sections:

Section 1 from passage New section

Sec. 2 July 1, 2007 New section

Sec. 3 July 1, 2007 38a-226¢(a)

Sec. 4 July 1, 2007 38a-478m

Sec. 5 from passage 38a-478n

Statement of Purpose:

To establish a statutory definition of "medical necessity" or "medically
necessary" for health insurance coverage to ensure consistency
throughout health insurance policies; to create a presumption that a
procedure or treatment is medically necessary if the utilization review
company's credentialed health care provider orders such procedure or
treatment. The utilization review company has the burden of proof of
demonstrating that the prescribed procedure or treatment is not
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medically necessary; to allow a health insurer to cancel a policy based
on patient misrepresentations on the insurance application only if the
insurer can prove that such misrepresentations were made with the
intent to deceive; to extend the time period in which a patient may file
an external appeal with the Insurance Department from thirty days to
sixty days; to require the utilization review company to provide an
enrollee a written notice explaining the insurer's position that a
particular service is not medically necessary; and to require the
utilization review company to provide a patient with a hearing, which
may be held by telephone, before making a decision on an appeal of a
denial of a claim and to make the reviewing practitioner available for
such hearing.

[Proposed deletions are enclosed in brackets. Proposed additions are indicated by underline,
except that when the entire text of a bill or resolution or a section of a bill or resolution is new, it is
not underlined.]

LCO No. 3631 {D:\Conversion\Tob\h\2007HB-07055-R00-HB.doc } 14 of 14



