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The Office of Chief Public Defender opposes Raised Bill No. 838, An Act Requiring DNA
Testing of Certain Arrested Persons. The bill would require that a DNA sample be taken
from any person who is arrested for committing an A or B felony, prior to being released
from custody. The bill extends this requirement to anyone accused of committing an A or B
felony even though he/she has not been convicted of a crime. This genetic profile would then
be stored in the DNA data bank. As drafted, the bill requires that a person “submit to the
taking of a blood or other biological sample for DNA . . . analysis” even if the charges are
subsequently nolled, dismissed or the person is found not guilty after a trial.

Requiring DNA from every person who is arrested for such offenses may not only violate the
constitutional protections afforded pursuant to the 4% amendment, but may violate a
person’s right to privacy. DNA reveals medical information about a person and the persons
who are related to them. Most importantly, this bill requires DNA to be taken from persons
who have not been convicted and who, pursuant to the federal and state constitutional
protections, are presumed innocent unless and until proven guilty in a court of law.
Obtaining DNA samples from arrestees circumvents the presumption of innocence and can
result in a violation of the right to due process.

Section 2 requires the local police department that made the arrest to collect the DNA sample
prior to the person being released from custody. Again, as drafted, the local police would be
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required to obtain “blood or other biological sample” from a person before the person could
be released from custody even in cases where the charges have been nolled, dismissed or a
person has been found not guilty after trial.

Lastly, Section 3 would place the burden on the arrestee to request an expungement of
his/her DNA profile after it has already been included in the DNA databank if the arrestee
has been acquitted of the charges or the charges have been nolled or dismissed. Any
expungement should be automatic. The person should not have the burden to request

expungement.

For the reasons stated, the Office of Chief Public Defender requests that this bill not be
adopted.



