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I am n Scnior Vice President with ABC/Disney in Ncw York responsible for overseeing 
litigation for ABC a d  Thc Walt Disncy Company. I an1 also the immediate past 
Chainnan of t11c Board of thc Media Law Resourcc Ccntcr ("MLRC"), an indcpcndent, 
non-profit organization that supports and promotcs rrce spccch and f ~ c c  press rights, 
although I am not here to speak on behalf of the MI,RC today. With thc exception of a 
brief stint as a fcdcral prosecutor, I have spcnt the cntircty of my carccr as a First 
Amcmdn~cnt lawyer. 

Disney, ABC and our sistcr company, ESPN, arc opposcd to Raiscd Mousc Bill 651 8. 
Tllis bill has substantial and insurmountzlblc problems. As written, this bill would 
arrogatc to cclcbritics and othcr public figures thc right to control what is said about thcm 
in motion pictures, tclcvision programs, docudramas, historical accounts and otllcr 
cxprcssivc works. T11c expansive right of publicity cause of action created in this bill will 
bc wicldcd like a wcapon by thosc who seek to influence or curtail speech thcy pcrccivc 
to bc unflattering. Somc of our most cherished free speech rights, including the right to 
comment, parody and satire, arc impcl-ilcd by this bill. 

'This bill also nlns afoul of established First Arncndment principles by allowing 
celcbritics and othcr public figurcs to obtain nn injunction to quell cxprcssive works and 
i~npound the implen~cnts of' tree exprcssion, including plates, molds, tapes, films and 
ncgativcs. 111 First An~endmcnt parlancc, such an ovcrrcstching injunction is called a 
"prior rcstraint." Over the years, the Suprcmc Court and many othcr courts around the 
country, i~~cluding tl~osc in Connecticut, have rcaffirn~ed the bcdrock constitutional 
principle that "prior rcstraints" are disfavorcd and repugnant to the I'rcc spccch rights of 
American citizens. 

In addition to the sevcrc damagc it would cause to First Amendment principlcs, this bill 
would also expand and contort the existing right of publicity law further than courts have 
pcrnlittcd. For years, courts have been careful to say that the right of publicity is a 
narrow onc. In case after case, the courts have sought to protect expression by limiting 
right of publicity claims to truly commercial uses of a public pcrson's identity or likeness 
without their permission in the sale of a product or servicc, sucil as a misleading 
advc~-tiscmcnt suggesting that a celebrity endorscd a product or service. If the use of a 
public figure's identity or likeness is imbued with expressive elements that transform it 



into a new work, i t  is fully protected spcech. This bill contains none of these crucial 
limitations or protections. 

Finally, thc Ianguagc of thc bill is imprccisc and will result in endless, costly litigation 
over its terms. For examplc, thc bill purports to cxcmpt "bona fidc news" programs but 
does not dcfinc what constitutes "bona fide" news. It also invites a lawsuit whcn an 
individual believes that promotions or advertiscmcnts for ncws reports "rcasonably 
suggcst that the individual endorscs thc ncws reporting," but docs not definc what 
constitutes an cndorscment. Whcn terms are dcfined, such as thc word "pcrsona," tllc 
bill swccps too broadly. "Persona" is detincd to includc, among othcr things, thc 
"mannerisms cind gcsturcs" of cclcbritics, which would threatcn ilnpersonations and 
parodics familiar to vicwcrs of telcvision programs likc NBC's Saturday Nigh1 I,ive, 
ABC's Jimin-Y Kinzniel Live and Comcdy Ccntral's Tlie Daily Slzott: with Jon Sle,t~at-r. 

In short, this bill represents a serious threat to First Amcndmcnt values, an unprecedented 
expansion of existing right of publicity law without thc attendant limitations and 
safeguards, and a troubling mblangc of language and dctinitional problcms that portends 
ycals of cxpensivc litigation. We respectfi~lly urge that 1-Iousc Bill 681 8 be defeated. 

1. I~Iousc Bill 6818 Thrcatcns to Curtail Frcc Spccch in a Varicty of Motion 
Pictures, Tclcvision Programs and othcr Expressive Works. 

Altl~ough this bill purports to provide an exemption fionl liability for tl~catrical works, 
musical compositions, film and radio and television programs, the cxemptiol~ disappears 
il'an individual's persona is modificd in any way to "causc thc i~~dividual to speak or 
appcar to spcak words that thc pcrson did not speak" or "appear to place thc individual in 
R place or circu~llstancc in which thc individual did not agrce to be placcd." This 
provision is so broad that i t  would incli~dc a host of movics, tclcvision programs and 
othcr expressive works that satirize celebrities and public fibwrcs or portray historical 
evel~ts. An illustrative list of Disney motion pictures and ABC and ESPN tclcvision 
programs that potentially could bc subject to civil litigation undcr thc provisions of this 
bill is attached to this testimony. 

Docudran~as and motion pictures about historical cvcnts and rcal people would be prirnc 
targets for litigation under thc language of this bill. Helen Mincn's Acadcmy Award- 
winning turn as Qucen Elizabeth I1 in Miramax's celebrated motion picture, 7'he Queen, 
for example, could providc litigation foddcr ~indcr this bill for ally number of public 
figures portraycd in thc movie, from Prime Minister Tony Blair to Princc Cllarlcs to the 
Quecn hcrsclf Sigificantly, and contrary to othcr state statutes, the bill is not limited to 
Cot~nccticut residents, affording domiciliarics of other statcs and even forcign nationals 
an opportunity to bring a lawsi~it here in Connecticut. Disney, ABC and ESPN havc a 
long and rich history of dcvcloping, producing and airing cornpclling dramas about rcal 
pcoplc and evcnts, including movics about the civil rights struggle (Sel~na Lord Selnzri), 
the holocaust (.4nne Frank: The Whole Story) and alcol~olism (T11e Rettvv Ford Stov). 
Faced with the language of this bill, produccrs and filmmakers may decide to stccr clcar 
of somc historical matcrial or avoid using identifiable public fibwres in thcir works, at 
great cost to artistic expression and the public's understanding of these events. 



I-Iumor and parody also stand to suffer if this bill bccomes law. ABC's Jimnzy Kinlnicl 
Lhv, for cxamplc, regularly featurcs a scbmcnt called "This Week in Unnecessary 
Censorship." In this segment, the program pokcs fun at public figurcs and censors by 
u~uiecessarily "blccping" -- in strategic places -- the d ia lopc  of celebrities, dignitaries, 
politicians and othcr public figurcs. Tllc show also includcs regular fcatures that modify 
real footage of ncwswortlly public figures to creatc a parody or satire. In olle rcccnt 
cxamplc, thc show responded to news that Paris Hilton's drivcr's liccnsc had bccli 
suspended -- requiring her to hire a driver -- by inserting an inlagc of singer Bobby 
Brown as Paris I-lilton's driver. This bill could cmboldcn thc subjects of Mr. Kimmel's 
parodies to suc for perceived violations of their right of publicity even though thc specch 
is clearly protected by tlic First Amendment. 

Of course, the univcrsc o f  parodists on television and in other media today is widc. In 
addition to Mr. Kimmcl, Jay Leno, David Lcttcrman, Conan O'Brien, Jon Stcwart, and 
the staff ofSaturday Night 1,ivc -- to name only a few -- regularly modify rcal ilnrigcs of 
cclcbritics and public figures for colnedic and satiric cffcct. In one ongoing gag. Mr. 
O'Rricn supcri~nposcs someone clsc's lips onto a photograph of a celebrity and lnakcs 
tllc cclcbrity appcar to spcak. 'l'lic words, of coursc, arc supplied by Mr. OIBricn. Undcr 
this bill. Mr. OYBricn could potentially be subject lo civil litigation and, possibly, an 
injunction prohibiting the broacicc~st of his show because hc "causc[d] thc i~ldividual to 
speak or appcar to speak words that Llic pcrson did not spcak." 

In our socicty, criticism and commcntary about public tigures go to the vcry heart of thc 
First c\mcndmcnt. Providing cclcbritics and pitblic fgurcs with a weapon to strike back 
at spccch thcy pcrccivc as negative or unflattering, as this bill docs, is ccrtain to chill frcc 
spccch. 

Equally chilling is the prospcct of injunctive relief that could prohibit the rclcr~sc of a 
movie, thc broadcast of a tclcvision show, or 111e publicalioll of o book. 'I'hc proposed bill 
gives courts thc ui~boundcd statutory power to iinposc an injunction on films, tclcvision 
and radio programs, and thcatiical works, as well as impound the material used to crcatc 
them, without any regard to whether or not the material is protcctcd by the First 
Alncndmcnt. The bill thus authorizes a 'prior rcstraint" on cxprcssivc spcech, which, 
according to thc Suprcinc Court of ihe United States, is "the most scrious and the lcast 
tolcrablc infringement on First Amcndrnent rights." Nebraska Press Ass'n v. Slitart, 427 
U.S. S O ,  559 (1 976). Any proposed law that would restrict protected cxprcssion bears 
"a heavy presu~nption against its constitutional validity." Bantam Books, /nc. v. Sitllivan, 
372 U.S. 58, 70 (1 963). Courts, including thc Supreme Coui-t, have consistently rejccted 
cfforts to impose injunctions on cxprcssivc specch in all but thc most "exceptional cascs," 
such as the publication of  military plans during wartimc. ~Vear v. Minnesotn, 283 U.S. 
697, 716 (1931). Undcr these lcgal guideposts, a statutory prior rcstraint that woilld 
prohibit the distribution, broadcast or publication of an exprcssivc work in order to 
protect a celebrity tiom critical or unflattcring portrayals cannot possibly pass 
constitutional mustcr. 



11. I-Iousc Bill 6818 In~permissiblv and Unwisely Expands the Existing Law. 

Thc law governing thc right of publicity is well-established, and i t  has nevcr bccn 
strctched as Par as thisbill would take i t  by any court or state Icgislature. 

In fact, courts addressing thc right of publicity have taken great pains to point out that the 
cause of action must bc narrowly tailored to avoid covering expressive works. As one 
court observed: 

[Blccausc of thc in~portal~cc celebrities hold in our society, thc right of publicity 
can potciltially chill alte~native versions of celebrity images that arc 'iconoclastic, 
iacvcrcnt, or othcnvisc attcmpt to rcdcfinc cclcbrity meaning.' Such promincncc 
invites comment, and the right to publicity should not bc uscd as a sl~icld to 
caricat~irc. parody and satire. 

JVorltl JVt-csflirrg fide~-uiion Er~iertainmenf, Inc, v. Big I h g  I~/OIc/i~z,gs, Inc., 280 F. 
Supp.2d 4 13. 444-445 (W.D. Pa. 2003), citing Ci,~?lecly I!/ I'rocls., 1 1 ~ ~ .  v. Gcuy Sczclcrtcp, 
lnc., 21 P.3d 797 (Cal. 2001). 

Yct this bill would reach far more tl~an thc sort of purely commercial conduct 
traditio~lally protcctcd under ti right of publicity, such as the usc of a celcbrity's image to 
~nislead the public into believing the celebrity endorsed a product, scc Wnirs v. fiiro-Lczy, 
IIIC., 978 F.2d 1093 (9"' Cir. 1992), or thc misappropriation of an artist's entire 
pcrformancc without compensation. See Zncckini v. Scripj7.s-IIo~~nrd Broclclcn.sting Co., 
433 U.S. 562,573-576 (1977). This bill would impact large swaths of parody, satirc and 
commentary, and even historical works such as docudran~as or biopics. See Attach~llcnt. 

This bill also suffers from other problems rclatcd to scope. As discussed, unlike other 
right of publicity laws, this bill would create a cause of action that would cxtc~ld even to 
individuals domiciled outsidc tllc state. And its conferral of post-mortkrn rights that 
would last for scvon decades is breathtakingly broad. 

The cxpansivc cousc of action contcinplatcd by this bill is contrary to thc gcncral 
principle that an individual's right of publicity must be narrowly collstrued to prevent a 
clash with ficc spoech rights. Rcgrcttably, the breadth and scopc ofthis bill would trump 
free expression, not protect it. 

111. Thc Lanr~ua~c  of House Rill 6818 Raiscs Scrious Conccrns. 

House Bill 68 18 coiltains a scrics of words m d  phrascs that raisc scrious co'nccrns. For 
cxamplc, although the bill purports to exempt "bona fide news or public affairs reporting 
and programs" from its reach, it does not definc what kind of reporting would constitute 
"bona fidc" news. It is easy to envision the lcgal wrangling that could ensuc over this 
language. If thc target of a John Stossel "Givc Mc a Break" segment on ABC's 20/20 
newsmagazine objects to Mr. Stossel's oficn pointed barbs, he or she might well resort to 
civil litigation under this bill, arguing that Mr. Stossel's unique brand of social 
comnlcntary and criticism is not "bona fide" news. Or a prominent sports figurc who 



objects to thc use of his image in a news segment on ESPN's Spa~rscetrler could try to 
shoehorn himself into the provisions of this bill by contending that ESPN's signature 
program is not "bona fide" ncws. 

Othcr provisions of thc bill raisc similar issucs. Advcrtiscmcnts for news reports, for 
instance, could bc actionable if thcy suggest that an individual "cndorse[d] the news 
reporting." News organizations using images of famous people to promote the contcnt of 
their ncwscasts would now do so at their pcril. Sin~ilarly, thc bill secks to exempt a 
broadcast about a "topic of'gcneral public intcrcst," but docs not dcfinc public interest. 
And, altllough the bill purports to excmpt coverage of a public official or candidate. i t  
paradoxically allows a cause of action by a public official or candidate if that individual's 
"persona" is used "for a cotnmercial purposc witliout the consent of thc individual." 
Commcrcial purposc is undcfincd, leaving room for miscllief by public officials dcpictcd 
in unflattering or compromising footage promoting a movie or tclcvision program. One 
colleague suggests that President Bus11 might have a cause of action under this language 
for thc use ofhis ilnagc in advcrtiscmcnts for Michacl Moorc's fihi.c.tlheir 911. 

'The incvitablc result of thcsc line-drawing and definitional probltms is likely to bc 
protracted and costly litigation. Unfortunately, tllc speakers .- filmmakers, writers, 
rcportcrs, cditors, historians - arc the ones who will bear thc brunt. Many would no 
doubt be chilled from engaging in protectcd speech by threats and lhc prospcct of 
burdensome and expensive litigation, cven if - as we would hope - courts would 
ultiinately vindicate the First Alllcndnlellt intcrcsts at stake hcrc and reject this sort of 
claim. 

'This rcsillt higblighls thc fundamental flaw in this bill -- its lack of protection for 
cxprcssivc work. Whether the particulnr form of cxprcssion is a movie, television 
prowarn, play or song, or t l ~ c  gcurc is parody, cornmcntary, satirc or docudrama, this bill 
threatens to chill and rcducc core expressive specch rather than cinbracc and protect it. 

For all of thcsc rcasons, wc rcspcctf~illy oppose thc passagc of Housc Bill 68 IS. 

March 2 1,2007 



Sample List of Motion Pictures and Television Programs Potentially Subject to 
Civil Litigation Under the Provision of Connecticut IIouse Bill 6818 

Walt Disnev Motion Picture Croup 

A Civil Action Families of' children who died sue coinpanies for dumping toxic wastc (1999) 

Calo~rlnr Girls tVomcnls fundraising cffort by posing nudc for a calendar (2003) 

cool Runni~~gs Jamaican bobsled team (1 993) 

Ed Fi'ood Film director ( 1994) 

Full-C'ollrt ~V!irczcle 1,amont Cnrr, basketball playcr and coach (2003) 

Glo~:v Road Don 1 iaskins, first coach of all African-Amcrican NCAA basketball team (2006) 

l iol~~voodinnd Actor Gcorgc liccvcs, first star of television's Srtpernict~~ (2006) 

ltzvincible Viilcc Papalc, football playcr, and Dick Vcrmeil, football coach (2006) 

hiir-crcle I1.S. men's hockey 1980 gold medalists (2004) 

My LEJ2 Foot Christy Brown, disablcd artist (1989) 

Pearl Jiarbor (200 1 ) 

Rcnzcnzber the 'Illails Hci-man Boonc, foo tball coach (2000) 

1 B C J S  Scliool girl who walked up southern school steps with armcd guards (1 998) 

Slln~rner of'Snnz Son of Sam murdcrs (1 999) 

7Ytc Avinfor 1 loward I-Iughcs (2004) 

77ile Grenr Knid Liberation of Japanese POW camp in the Philippines during WWll(2003) 

7he Greatest G(mlc Ever IJ/aycd Golfers Francis Ouimct and Harry Vslrdon (2005) 

The ilol&rs Virginia Woolf (2002) 

l'lle Insider Jcficy Wigand, Brown & Williamson tobacco scientist (1 999) 

771e Qi~ccn Quecn Elizabeth I1 (2006) 

77ie Rookie Jim Morris, oldest Major Leaguc rookie (2002) 

Uncler the Tilscon Slm Writcr Francis Maycs' trip to Tuscany (2003) 

Vet-onicn Glterin Irish journalist who was murdered (2003) 



ABC Television Nchvork 

Docurlramas 

Ailt~e Fratlk: Uzc Whole Story (200 1 ) 

Child Star: The Shirlt): Z'enzple Story (200 1 ) 

Ilotl 't Look Back Satchcl Paigc, I-lall of Fame baseball pitchcr (1  981) 

I>-vncrsp: I'he iklnking o fn  Guilty Pleasirre Bchind thc sccncs look at the 1980's TV scries (2005) 

Giliicz I?nci/lcr: It ',s Al\r.nys Sonzctking (2002) 

Ilczve No Feizt-: Tllc Life of Pope Johil I.'CIEII 11 (2005) 

Life ~:z th  Jiid'j Grrrland: 1t1e and h[v S/zacio~vs (200 1 ) 

~Mollnrntnaci rlli: King o f  /he PVot.1~1 (2000) 

hly hr(rmc is Bill JK Bill Wilson, founder of AA (1989) 

h-ince kVilliain (3002) 

I?ock tIzi~l'son (1 990) 

Selntn I,orrl Selmo Civil rights struggle in 1965 Alabama (1 999) 

T'le ,4nly Fisllcr Story Troubled Long Island tccn (1 903) 

Tile A u~ircy f1ej~bzit.n Story (2000) 

Il'lle Rcciclr Howv.s: At7 /Inlcriccin Flzmily (2000) 

Tlic Betty Pot-cl Srory (1 987) 

7hc Mystery oJ'N(ztalie lVood (2004) 

'fXc 'Illree Stooges (2000) 

7i.Elmp IJt~nlttl~orizeci (2005) 

When Billie Becit Bobby Billic Jcan King and Bobby Riggs (2001) 



ESPN 

Docudramas 

3 Dalc Ean~hardt. NASCAR driver (2004) 

Bronx is Bi1rtlit1,o Yankccs in the 1970's (July 2007) 

1:uirr. 12liniifrs Roger Bannister, runner (2005) 

l i s l e  Pete Rose (2004) 

./iincfion Boys Paul "Bcar" Bryant, football coach (2002) 

,.enson on tlze Brink Bobby Knight, basketball coach (2002) 

L)rcnm Scason Eight fictional match-ups bctwcen 20 Si~per Bowl champions i~sillg footage from 
actual Super Bowls (1  990- 1992) 


