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: TESTIMONY OF CONNECTICUT LEGAL SERVICES, INC.
IN OPPOSITION TO H.B. 7176,
AN ACT CONCERNING SPECIAL EDUCATION

Good afternoon Senator Gaffey, Representative Fleischman and
members of the Education Committee. My name is Catherine Holahan and I am
an attorney in the Children at Risk unit of Connecticut Legal Services, Inc.
(CLS). The Children at Risk unit at CLS provides legal representation to low-
income families who have children with disabilities, primarily to assist in
obtaining access to special education and mental health services.

I am here to testlfy in opposition to Lines 4-6 of H.B. 7176, An Act
Concerning Special Education.

Lines 4-6 of H.B. 7176 seck to change the burdén of proof in special

education due process hearings to be on the party requestmg the hearlng, WhJCh e

in. many cases is the parent of a child with disabilities.

Connecticut State Regulations § 10-76h-14 specifically requires that in
special education due process hearings, “the public agency has the burden of
proving the appropriateness of the child’s program or placement, or of the
program or placement proposed by the public agency.” (emphasis added).

The public agency, not the parent, is the party who is responsible for the
appropriateness of the educational program and who has unlimited access to all
of the information about the program being provided. School districts also have
access to their own district employees and psychologists to testify as expert
witnesses. Parents, however, must pay out-of-pocket for their own expert
witness fees and, pursuant to a recent Supreme Court decision, parents are no
longer entitled to recover those fees from the dlstrlct even when they are the
prevailing party. Arlington Central School District Board of Education v.
Murphy, 126, S. Ct. 2455 (2006). School districts are in-a far better position
to defend the appropriateness of an IEP than parents are to prove the

opposite.

The recent Supreme Court_decisipn regarding the burden of proofin .
special education due process hearings, Schaeffer v. Weast, 546 U.S. 49 (2005),
does not impact Connecticut. In Schaeffer, the Court held that because the . - -

Individuals with Disabilities i in Education Act (IDEA) is silent on the issue of ‘
- burden of proof, unless state law specified otherwise, the burden would fall to -

the party that had requested the administrative hearing. Since Connecticut has
the burden of proof designated by regula’uon Schaeffer does not impact our

state.



Soon after Schaeffer v. Weast was decided, the Connecticut Commissioner of Education
issued a Circular Letter announcing that the Department had no plans to repeal Connecticut’s
burden of proof regulation, stating that “the standard in Connecticut articulates a valid state
policy that school districts are in a better position to defend the appropriateness of an IEP.”
Circular Letter, Series 2005-2006, C-9 (February 22, 2006). We agree.

We have additional concerns regarding Sec. 5, lines 214-246, which seek to establish a
2-year demonstration project to improve student achievement and close achievement gaps
between groups of students. While we support the project and its goals, we are concerned that
the project appears to be limited to non-urban areas. If such a demonstration project is to go
forward, then we recommend that it include one or more urban areas. . '

In conclusion, Connecticut Legal Services, Inc. strongly urges the Education Committee
to oppose H.B. 7176, particularly lines 4-6 which would change the burden of proof in special
education due process hearings. Ithank you for your time and consideration of this matter.



