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Senator McDonald, Representative Lawlor, members of the Judiciary
Committee, thank you for the opportunity to appear before the committee to comment on
Raised Bill No. 429, An Act Adopting the Connecticut Uniform Trust Code. On behalf of
the Estates and Probate Section of the Connecticut Bar Association, we respectfully
request that the Judiciary Committee act favorably on Raised Bill No. 429, An Act
Adopting the Connecticut Uniform Trust Code.

The bill would enact the Connecticut Uniform Trust Code (“CUTC”),
which is based on the Uniform Act, initially approved by the National Conference of
Commissioners on Uniform State Laws in 2000 and amended several times after that. It is
the first national codification of the law of trusts and has already been enacted in the

following fifteen states:

Arkansas

District of Columbia North Carolina
Kansas Oregon

Maine South Carolina
Missouri Tennessee
Nebraska : Utah

New Hampshire Virginia

New Mexico Wyoming

! Additional states considering the UTC this year in addition to Connecticut
are: Alabama, Colorado, Ohio, Oklahoma and Pennsylvania. The UTC has been approved
by the American Bar Association, the ABA Real Property, Probate and Trust Law Section

and AARP.

The Estates and Probate Section believes it is vitally important that
Connecticut enact the UTC. During the past 20 years, trusts have become an increasingly
useful and important estate planning tool. Unfortunately, in Connecticut it is very difficult
to determine what law applies to trusts, because Connecticut trust law consists largely of

! The UTC was also enacted in Arizona in 2003, then repealed. The Arizona bar is
currently working on a bill for introduction this year.
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common-law rules set forth in appellate court decisions arising from fact-specific
adjudications. Our statutory law of trusts is quite limited and there are large gaps in its
coverage. Unlike a Restatement, which is most often used by courts asked to decide issues
in the absence of clear statutory law, a Uniform Act can be relied upon and accessed by all
of a state’s citizens, whether or not they are in front of the courts. It also codifies fiduciary
law, duties and principles in one central place, benefiting not only trustees and
beneficiaries, but also attorneys and Judges.

The Uniform Laws Subcommittee of the CBA’s Estates & Probate Section,
including Professor John Langbein, one of the UTC’s drafters, began its intensive study of
the UTC six years ago, in 1999. The subcommittee worked closely with family law
practitioners and representatives of Connecticut financial institutions to ensure that the
CUTC would meet their clients’ needs. In addition, subcommittee members met with
several Probate Court judges to revise the Connecticut UTC to preserve existing court
oversight of testamentary trusts. A drafting committee then met to revise the UTC to
incorporate the suggestions of all of these groups, with the assistance of the UTC reporter,
Professor David English of the University of Missouri Law School.

Nationally, there is a UTC Committee consisting of state law chairs from
over 30 states that has been meeting via telephone and e-mail to exchange information
about state changes to the UTC and further improve it. NCCUSL recently made its first
substantive changes to the UTC and its comments, and the proposed Bill reflects many of
NCCUSL’s changes, as well as those suggested by the National Committee. Thus, the
Connecticut bill reflects not only the Connecticut study and revisions, but also that of state
study groups across the nation, and vice versa in some cases.

Connecticut residents will benefit from the enactment of the Uniform Trust
Code in many important ways. New residents of Connecticut who create a trust in a UTC
state will be able to transfer its administration to Connecticut knowing that the trust will
have the same legal effect. Connecticut lawyers and judges will be able to turn to appellate
decisions in other jurisdictions interpreting the UTC for answers to questions, greatly
reducing the time and expense that would have been required to address the issues anew.
Multi-state corporate fiduciaries (such as national banks) will reduce the time spent
determining and complying with individual state trust laws. Treatises and articles have
already been written on the UTC, providing guidance to courts, practitioners, and
laypersons. Law schools in most states now include the Uniform Trust Code as part of
their trusts and estates curricula, and it is routinely mentioned in legal education courses on

trusts.

The CUTC provides a comprehensive set of rules that fairly, consistently,
and clearly govern trusts. Most of these are default rules (which apply absent a trust
provision on a particular issue) which can be overridden if desired, but are useful if
questions arise that the drafter of the instrument did not foresee. However, there are a few
important and common-sense mandatory rules, such as: the requirements for creating



trusts; the trustee’s duty to act in good faith, in accordance with the trust’s purpose; a
requirement that the trust’s purpose be lawful and not against public policy; and that a
court may modify or terminate the trust under the limited circumstances outlined in the

CUTC.

The UTC provisions governing notice to beneficiaries have been varied by
most enacting states. In principal, we agreed with the UTC’s national drafters that for
policy reasons, notice to trust beneficiaries is desirable. Without such notice, no one will
be armed with the information necessary to enforce and protect the remainder
beneficiaries’ rights.” Nevertheless, there are those who oppose making such notice
mandatory, instead of waivable.

As a compromise, we have followed several other states’ leads and allowed
mandatory notices notice to be given to a “beneficiary surrogate” designated by the Settlor.
‘This gives someone the information and ability to enforce beneficiary interests while it
satisfies those who value privacy over beneficiary rights to information. The other widely
varied portion of the UTC is Article 5, on creditors’ rights. We have similarly tailored this
provision to Connecticut law and believe that it substantially improves existing law on
creditor access to trust assets after the settlor’s death.

In addition to these notice and creditors’ rights provisions, the UTC
provides many benefits to both trustees and beneficiaries, including:

e Basic default rules. The UTC is primarily default law that settlors can draft
around. Where a trust instrument is silent, however, the UTC often provides answers
to difficult issues.

e Modification and termination provisions. The UTC liberalizes the ability to
modify or terminate a trust without disregarding the key principal of honoring the
settlor’s intent. These improvements are important because long-term trusts are
becoming much more popular. For example, as tax laws change, clients often wish
to undo that which they had created solely to take advantage of prior law. The
federal estate tax exclusion will next year increase to $2.0 million and many existing
plans create trusts drafted around the former $600,000 exemption. Or, individuals
may simply wish to terminate what has become an obsolete, small and expensive

For example, beneficiaries entitled to the trust after an income beneficiary dies might
not learn of the trustee’s improper investments for many years. Ifthe trustee is an
individual, their right to sue the trustee for the loss in the trust’s value might be
worthless. Both trustees and beneficiaries benefit from notice, which not only gives
beneficiaries information, but requires them to act upon it in a timely manner or lose
their right to do so.



fund to administer. Trust modifications are frequently needed to correct scrivener’s
- error, or simply to effectuate the Settlor’s intent, and they are virtually impossible to
do under present law.

Spendthrift provision. A spendthrift provision, which provides asset protection for
beneficiaries, may be created by general reference to “spendthrift trust” in the trust

instrument,

Charitable trusts. The UTC provides a statutory structure for charitable trusts,
codifying trust purpose and the common law doctrine of cy pres.

Revocable trusts. The UTC recognizes revocable trusts and devotes an Article to
the subject. Revocable trusts are generally viewed as a will substitute and are the
most popular, modern trust form for estate planning. For the first time, our law will
describe the capacity required to create a trust and trusts will be presumed to be
revocable, instead of irrevocable as under current case law.

Trustee’s duties and powers. The UTC specifies trustee powers and duties, in
detail, and provides numerous procedural rules on a trust’s administration. For
example, trustees will be allowed to supply certificates evidencing their authority,
instead of carrying around and producing the entire trust for inspection during
financial transactions.

Trustee Liability. The UTC remedies the unfair and for most, unexpected,
imposition of personal liability on a trustee for contractual obligations. As a result,
such documents will no longer need to contain express waivers of personal liability.
Under the Restatement, the laws of most states and the UPC, a Trustee is personally
liable on contracts entered into as Trustee (subject to indemnification out of trust
assets) unless the contract specifically provides that the Trustee is not to be
personally liable. This means that absent such a provision, if the Trust assets are not
adequate to satisfy a contractual obligation, then the Trustee is personally liable on
the contract. Not a happy result. Under the UTC, if the fiduciary relationship is
disclosed in the contract (for this purpose merely signing as “Trustee” would
constitute disclosure), then the Trustee has NO personal liability. This same concept
also applies where a fiduciary is a general partner in a general or limited partnership.
The fiduciary is not personally liable as long as his fiduciary capacity was disclosed.
My partner, Terry Tuthill, had one case where a trustee was threatened with several
million dollars of personal liability that would not have existed had the UTC been in

place.

Remedies. The UTC identifies thé remedies for breach of trust, describes how
money damages are to be determined, and specifies potential defenses.



e Animal Trusts. The bill recognizes a trust created for the care of an animal as a
lawful one. These pet trusts provide that there must be a designated human
caretaker and that the trust cannot extend beyond the life of a current animal.
Additionally, courts are empowered to cut back excessive sums set aside for
favored pets to a reasonable amount required to maintain the animal. This will
comfort clients who are fond of their pets and want to provide for their care after
death.

Thank you again for this opportunity to comment on Raised Bill No. 429.
On behalf of the CBA Estates & Probate Section, we respectfully request that the Judiciary
Committee act favorably on Raised Bill No. 429, An Act Adopting the Connecticut:
Uniform Trust Code.



