House of Representatives

General Assembly File No. 401

February Session, 2006 Substitute House Bill No. 5788

House of Representatives, April 5, 2006

The Committee on Public Health reported through REP.
SAYERS of the 60th Dist., Chairperson of the Committee on
the part of the House, that the substitute bill ought to pass.

AN ACT CONCERNING HEALTH CARE DECISION-MAKING.

Be it enacted by the Senate and House of Representatives in General
Assembly convened:
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Section 1. Section 1-55 of the general statutes is repealed and the
following is substituted in lieu thereof (Effective October 1, 2006):

In a statutory short form power of attorney, the language conferring
general authority with respect to all other matters shall be construed to
mean that the principal authorizes the agent to act as an alter ego of
the principal with respect to any matters and affairs not enumerated in
sections 1-44 to [1-54a] 1-54, inclusive, and which the principal can do

through an agent.

Sec. 2. Subsection (g) of section 17a-238 of the general statutes is
repealed and the following is substituted in lieu thereof (Effective
October 1, 2006):

(g) The commissioner's oversight and monitoring of the medical

care of persons placed or treated under the direction of the
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commissioner does not include the authority to make treatment
decisions, except in limited circumstances in accordance with statutory
procedures. In the exercise of such oversight and monitoring
responsibilities, the commissioner shall not impede or seek to impede a
properly executed medical order to withhold cardiopulmonary
resuscitation. For purposes of this subsection, "properly executed
medical order to withhold cardiopulmonary resuscitation" means (1) a
written order by the attending physician; (2) in consultation and with
the consent of the patient or a person authorized by law; (3) when the
attending physician is of the opinion that the patient is in a terminal
condition, as defined in [subdivision (3) of] section 19a-570, as

amended by this act, which condition will result in death within days

or weeks; and (4) when such physician has requested and obtained a
second opinion from a Connecticut licensed physician in the
appropriate specialty that confirms the patient's terminal condition;
and includes the entry of such an order when the attending physician
is of the opinion that the patient is in the final stage of a terminal
condition but cannot state that the patient may be expected to expire
during the next several days or weeks, or, in consultation with a
physician qualified to make a neurological diagnosis, deems the
patient to be permanently unconscious, provided the commissioner
has reviewed the decision with the department's director of
community medical services, the family and guardian of the patient
and others who the commissioner deems appropriate, and determines

that the order is a medically acceptable decision.

Sec. 3. Subsection (b) of section 17a-543 of the general statutes is
repealed and the following is substituted in lieu thereof (Effective
October 1, 2006):

(b) No medical or surgical procedures may be performed without
the patient's written informed consent or the written consent of the

patient's health care representative or, if the patient has been declared

incapable of caring for himself or herself pursuant to sections 45a-644
to 45a-662, inclusive, as amended, and a conservator of the person has
been appointed pursuant to section 45a-650, the written consent of
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such conservator. If the head of the hospital, in consultation with a
physician, determines that the condition of an involuntary patient not
declared incapable of caring for himself or herself pursuant to said
sections is of an extremely critical nature and such patient is incapable
of informed consent, medical or surgical procedures may be performed
with the written informed consent of: (1) The patient's health care
representative; (2) the patient's conservator or guardian, if he or she
has one; [(2)] (3) such person's next of kin; [(3)] (4) a person designated
by the patient pursuant to section 1-56r; or [(4)] (5) a qualified

physician appointed by a judge of the Probate Court. Notwithstanding
the provisions of this section, if obtaining the consent provided for in
this section would cause a medically harmful delay to a voluntary or
involuntary patient whose condition is of an extremely critical nature,
as determined by personal observation by a physician or the senior
clinician on duty, emergency treatment may be provided without
consent.

Sec. 4. Subsection (a) of section 19a-279c of the general statutes is
repealed and the following is substituted in lieu thereof (Effective
October 1, 2006):

(a) Any member of the following classes of persons, in the order of
priority listed, may make an anatomical gift of all or a part of the
decedent's body for an authorized purpose, unless the decedent, before
or at the time of death, has made an unrevoked refusal to make that
anatomical gift: (1) The spouse of the decedent; (2) a person designated
by the decedent pursuant to section 1-56r; (3) an adult son or daughter
of the decedent; (4) either parent of the decedent; (5) an adult brother
or sister of the decedent; (6) a grandparent of the decedent; (7) a
guardian of the person of the decedent at the time of death; (8) any
person legally authorized to make health care decisions for the
decedent prior to death, including, but not limited to, a health care

[agent] representative appointed under section 19a-576, as amended by

this act; and (9) a conservator of the person, as defined in section 45a-

644, as amended.
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Sec. 5. Section 19a-570 of the general statutes is repealed and the
following is substituted in lieu thereof (Effective October 1, 2006):

For purposes of this section, [and] sections 19a-571 to 19a-580c,
inclusive, as amended by this act, and section 24 of this act:

[(1) "Life support system" means any medical procedure or
intervention which, when applied to an individual, would serve only
to postpone the moment of death or maintain the individual in a state
of permanent unconsciousness. In these circumstances, such
procedures shall include, but are not limited to, mechanical or
electronic devices including artificial means of providing nutrition or

hydration;

(2) "Beneficial medical treatment" includes the use of medically
appropriate treatment including surgery, treatment, medication and

the utilization of artificial technology to sustain life;

(3) "Terminal condition" means the final stage of an incurable or
irreversible medical condition which, without the administration of a
life support system, will result in death within a relatively short time,

in the opinion of the attending physician;

(4) '"Permanently unconscious" includes permanent coma and
persistent vegetative state and means an irreversible condition in
which the individual is at no time aware of himself or the environment

and shows no behavioral response to the environment;

(5) "Health care agent" means an adult person to whom authority to
convey health care decisions is delegated in a written document by

another adult person, known as the principal;

(6) '"Incapacitated" means being unable to understand and
appreciate the nature and consequences of health care decisions,
including the benefits and disadvantages of such treatment, and to

reach and communicate an informed decision regarding the treatment;

(7) "Living will" means a written statement in compliance with

sHB5788 / File No. 401 4



111
112
113

114
115
116
117
118

119
120
121

122
123
124
125

126
127
128
129
130

131
132
133

134
135
136

137
138
139
140

sHB5788 File No. 401

section 19a-575a containing a declarant's wishes concerning any aspect
of his health care, including the withholding or withdrawal of life

support systems;

(8) "Next of kin" means any member of the following classes of
persons, in the order of priority listed: (A) The spouse of the patient;
(B) an adult son or daughter of the patient; (C) either parent of the
patient; (D) an adult brother or sister of the patient; and (E) a
grandparent of the patient;

(9) "Attending physician" means the physician selected by, or
assigned to, the patient and who has primary responsibility for the

treatment and care of the patient.]

(1) "Advance health care directive" or "advance directive" means a

writing executed in accordance with the provisions of this chapter,

including, but not limited to, a living will, or an appointment of health

care representative, or both;

(2) "Appointment of health care representative" means a document

executed in accordance with section 19a-575a, as amended by this act,

or section 19a-577, as amended by this act, that appoints a health care

representative to make health care decisions for the declarant in the

event the declarant becomes incapacitated;

(3) "Attending physician" means the physician selected by, or

assiecned to, the patient, who has primary responsibility for the

treatment and care of the patient;

(4) "Beneficial medical treatment" includes the use of medically

appropriate treatment, including surgery, treatment, medication and

the utilization of artificial technology to sustain life;

(5) "Health care representative" means the individual appointed by

a declarant pursuant to an appointment of health care representative

for the purpose of making health care decisions on behalf of the

declarant;
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(6) '"Incapacitated" means being unable to understand and

appreciate the nature and consequences of health care decisions,

including the benefits and disadvantages of such treatment, and to

reach and communicate an informed decision regarding the treatment;

(7) "Life support system" means any medical procedure or

intervention which, when applied to an individual, would serve only

to postpone the moment of death or maintain the individual in a state

of permanent unconsciousness, including, but not limited to,

mechanical or electronic devices, including artificial means of

providing nutrition or hydration;

(8) "Living will" means a written statement in compliance with

section 19a-575a, as amended by this act, containing a declarant's

wishes concerning any aspect of his or her health care, including the

withholding or withdrawal of life support systems;

(9) "Next of kin" means any member of the following classes of

persons, in the order of priority listed: (A) The spouse of the patient;

(B) an adult son or daughter of the patient; (C) either parent of the

patient; (D) an adult brother or sister of the patient; and (E) a

erandparent of the patient;

(10) "Permanently unconscious" means an irreversible condition in

which the individual is at no time aware of himself or herself or the

environment and shows no behavioral response to the environment

and includes permanent coma and persistent vegetative state;

(11) "Terminal condition" means the final stage of an incurable or

irreversible medical condition which, without the administration of a

life support system, will result in death within a relatively short period

time, in the opinion of the attending physician.

Sec. 6. Subsection (a) of section 19a-571 of the general statutes is
repealed and the following is substituted in lieu thereof (Effective
October 1, 2006):

(a) Subject to the provisions of subsection (c) of this section, any
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physician licensed under chapter 370 or any licensed medical facility
who or which withholds, removes or causes the removal of a life
support system of an incapacitated patient shall not be liable for
damages in any civil action or subject to prosecution in any criminal
proceeding for such withholding or removal, provided (1) the decision
to withhold or remove such life support system is based on the best
medical judgment of the attending physician in accordance with the
usual and customary standards of medical practice; (2) the attending
physician deems the patient to be in a terminal condition or, in
consultation with a physician qualified to make a neurological
diagnosis who has examined the patient, deems the patient to be
permanently unconscious; and (3) the attending physician has
considered the patient's wishes concerning the withholding or
withdrawal of life support systems. In the determination of the wishes
of the patient, the attending physician shall consider the wishes as
expressed by a document executed in accordance with sections 19a-575
and 19a-575a, if any such document is presented to, or in the
possession of, the attending physician at the time the decision to
withhold or terminate a life support system is made. If the wishes of
the patient have not been expressed in a living will the attending
physician shall determine the wishes of the patient by consulting any
statement made by the patient directly to the attending physician and,

if available, the patient's health care [agent] representative, the

patient's next of kin, the patient's legal guardian or conservator, if any,
any person designated by the patient in accordance with section 1-56r
and any other person to whom the patient has communicated his
wishes, if the attending physician has knowledge of such person. All
persons acting on behalf of the patient shall act in good faith. If the
attending physician does not deem the incapacitated patient to be in a
terminal condition or permanently unconscious, beneficial medical

treatment including nutrition and hydration must be provided.

Sec. 7. Section 19a-575 of the general statutes is repealed and the
following is substituted in lieu thereof (Effective October 1, 2006):

Any person eighteen years of age or older may execute a document
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[which shall contain] that contains directions as to [specific life support
systems which such person chooses to have administered] any aspect
of health care, including the withholding or withdrawal of life support

systems. Such document shall be signed and dated by the maker with

at least two witnesses and may be in substantially the following form:

DOCUMENT CONCERNING HEALTH CARE AND
WITHHOLDING OR WITHDRAWAL OF LIFE SUPPORT SYSTEMS.

If the time comes when I am incapacitated to the point when I can
no longer actively take part in decisions for my own life, and am
unable to direct my physician as to my own medical care, I wish this

statement to stand as a testament of my wishes.

"I, .... (Name), request that, if my condition is deemed terminal or if
it is determined that I will be permanently unconscious, I be allowed to
die and not be kept alive through life support systems. By terminal
condition, I mean that I have an incurable or irreversible medical
condition which, without the administration of life support systems,
will, in the opinion of my attending physician, result in death within a
relatively short time. By permanently unconscious I mean that I am in
a permanent coma or persistent vegetative state which is an
irreversible condition in which I am at no time aware of myself or the
environment and show no behavioral response to the environment.
The life support systems which I do not want include, but are not
limited to:

Artificial respiration
Cardiopulmonary resuscitation

Artificial means of providing nutrition and hydration
(Cross out and initial life support systems you want administered)

I do not intend any direct taking of my life, but only that my dying
not be unreasonably prolonged."

Other specific requests:

sHB5788 / File No. 401 8
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"This request is made, after careful reflection, while I am of sound

mind."

.... (Signature)
.... (Date)

This document was signed in our presence, by the above-named ....
(Name) who appeared to be eighteen years of age or older, of sound
mind and able to understand the nature and consequences of health

care decisions at the time the document was signed.

. (Witness)
.... (Address)
... (Witness)
. (Address)

Sec. 8. Section 19a-575a of the general statutes is repealed and the
following is substituted in lieu thereof (Effective October 1, 2006):

(a) Any person eighteen years of age or older may execute a
document [which] that contains health care instructions, the
appointment of a [health care agent, the appointment of an attorney-

in-fact for health care decisions] health care representative, the

designation of a conservator of the person for future incapacity and a
document of anatomical gift. Any such document shall be signed and
dated by the maker with at least two witnesses and may be in the

substantially following form:

THESE ARE MY HEALTH CARE INSTRUCTIONS.
MY APPOINTMENT OF A HEALTH CARE [AGENT,
MY APPOINTMENT OF AN ATTORNEY-IN-FACT
FOR HEALTH CARE DECISIONS] REPRESENTATIVE,
THE DESIGNATION OF MY CONSERVATOR OF THE PERSON
FOR MY FUTURE INCAPACITY
AND
MY DOCUMENT OF ANATOMICAL GIFT

To any physician who is treating me: These are my health care

sHB5788 / File No. 401 9
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instructions including those concerning the withholding or withdrawal
of life support systems, together with the appointment of my health
care [agent and my attorney-in-fact for health care decisions]

representative, the designation of my conservator of the person for

future incapacity and my document of anatomical gift. As my

physician, you may rely on these health care instructions and any

decision made by my health care [agent, attorney-in-fact for health care

decisions] representative or conservator of my person, if I am [unable

to make a decision for myself] incapacitated to the point when I can no

longer actively take part in decisions for my own life, and am unable to

direct mv physician as to my own medical care.

I, ...., the author of this document, request that, if my condition is
deemed terminal or if I am determined to be permanently
unconscious, I be allowed to die and not be kept alive through life
support systems. By terminal condition, I mean that I have an
incurable or irreversible medical condition which, without the
administration of life support systems, will, in the opinion of my
attending physician, result in death within a relatively short time. By
permanently unconscious I mean that I am in a permanent coma or
persistent vegetative state which is an irreversible condition in which I
am at no time aware of myself or the environment and show no
behavioral response to the environment. The life support systems
which I do not want include, but are not limited to: Artificial
respiration, cardiopulmonary resuscitation and artificial means of
providing nutrition and hydration. I do want sufficient pain
medication to maintain my physical comfort. I do not intend any direct
taking of my life, but only that my dying not be unreasonably
prolonged.

I appoint .... to be my health care [agent and my attorney-in-fact for

health care decisions] representative. If my attending physician

determines that I am unable to understand and appreciate the nature
and consequences of health care decisions and unable to reach and
communicate an informed decision regarding treatment, my health

care [agent and attorney-in-fact for health care decisions]

sHB5788 / File No. 401 10
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representative is authorized to [:]

[(1) Convey to my physician my wishes concerning the withholding

or removal of life support systems;

(2) Take whatever actions are necessary to ensure that any wishes

are given effect;

(3) Consent, refuse or withdraw consent to any medical treatment as
long as such action is consistent with my wishes concerning the

withholding or removal of life support systems; and

(4) Consent to any medical treatment designed solely for the

purpose of maintaining physical comfort] make any and all health care

decisions for me, including the decision to accept or refuse any

treatment, service or procedure used to diagnose or treat my physical

or mental condition, except as otherwise provided by law, including,

but not limited to, psychosurgery or shock therapy, and the decision to

provide, withhold or withdraw life support systems. I direct my health

care representative to make decisions on my behalf in accordance with

my wishes, as stated in this document or as otherwise known to my

health care representative. In the event my wishes are not clear or a

situation arises that I did not anticipate, my health care representative

may make a decision in my best interests, based upon what is known

of my wishes.

If .... is unwilling or unable to serve as my health care [agent and my

attorney-in-fact for health care decisions] representative, I appoint ....

to be my alternative health care [agent and my attorney-in-fact for

health care decisions] representative.

If a conservator of my person should need to be appointed, I
designate .... be appointed my conservator. If .... is unwilling or unable
to serve as my conservator, I designate ..... No bond shall be required

of either of them in any jurisdiction.

I hereby make this anatomical gift, if medically acceptable, to take

effect upon my death.
sHB5788 / File No. 401 11




T1
T2
T3
T4
T5
T6
17

332
333
334
335

T8
T9

336
337
338
339
340
341
342

T10
T11
T12
T13
T14
T15

sHB5788 File No. 401

I give: (check one)
.... (1) any needed organs or parts
.... (2) only the following organs or parts ....
to be donated for: (check one)
(1) .... any of the purposes stated in subsection (a) of
section 19a-279f of the general statutes
(2) .... these limited purposes ....

These requests, appointments, and designations are made after
careful reflection, while I am of sound mind. Any party receiving a
duly executed copy or facsimile of this document may rely upon it
unless such party has received actual notice of my revocation of it.

Date ...., 20..
..L.S.

This document was signed in our presence by .... the author of this
document, who appeared to be eighteen years of age or older, of sound
mind and able to understand the nature and consequences of health
care decisions at the time this document was signed. The author
appeared to be under no improper influence. We have subscribed this
document in the author's presence and at the author's request and in

the presence of each other.

(Witness) (Witness)

(Number and Street) (Number and Street)
(City, State and Zip Code) (City, State and Zip Code)

STATE OF CONNECTICUT }
SS. ...

COUNTY OF ....

sHB5788 / File No. 401 12
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We, the subscribing witnesses, being duly sworn, say that we
witnessed the execution of these health care instructions, the
appointments of a health care [agent and an attorney-in-fact]

representative, the designation of a conservator for future incapacity

and a document of anatomical gift by the author of this document; that
the author subscribed, published and declared the same to be the
author's instructions, appointments and designation in our presence;
that we thereafter subscribed the document as witnesses in the
author's presence, at the author's request, and in the presence of each
other; that at the time of the execution of said document the author
appeared to us to be eighteen years of age or older, of sound mind,
able to understand the nature and consequences of said document, and
under no improper influence, and we make this affidavit at the
author's request this .... day of .... 20...

(Witness) (Witness)
Subscribed and sworn to before me this .... day of .... 20..

Commissioner of the Superior Court
Notary Public
My commission expires: ....

(Print or type name of all persons signing under all signatures)

(b) Except as provided in section 19a-579b, as amended by this act,

an appointment of health care representative may only be revoked by

the declarant, in writing, and the writing shall be signed by the

declarant and two witnesses.

(c) The attending physician or other health care provider shall make

the revocation of an appointment of health care representative a part of

the declarant's medical record.
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(d) In the absence of knowledge of the revocation of an appointment

of health care representative, a person who carries out an advance

directive pursuant to the provisions of chapter 368w shall not be

subject to civil or criminal liability or discipline for unprofessional

conduct for carrying out such advance directive.

(e) The revocation of an appointment of health care representative

does not, of itself, revoke the living will of the declarant.

Sec. 9. Section 19a-576 of the general statutes is repealed and the
following is substituted in lieu thereof (Effective October 1, 2006):

(a) Any person eighteen years of age or older may appoint a health

care [agent] representative by executing a document in accordance

with section 19a-575a, as amended by this act, or section 19a-577, as

amended by this act, signed and dated by such person in the presence

of two adult witnesses who shall also sign the document. The person

appointed as [agent] representative shall not act as witness to the

execution of such document or sign such document.

(b) For persons who reside in facilities operated or licensed by the
Department of Mental Health and Addiction Services, at least one
witness shall be an individual who is not affiliated with the facility and
at least one witness shall be a physician or licensed clinical

psychologist with specialized training in treating mental illness.

(c) For persons who reside in facilities operated or licensed by the
Department of Mental Retardation, at least one witness shall be an
individual who is not affiliated with the facility and at least one
witness shall be a physician or licensed clinical psychologist with

specialized training in developmental disabilities.

(d) An operator, administrator [,] or employee of a hospital,
residential care home, rest home with nursing supervision [] or
chronic and convalescent nursing home may not be appointed as a

health care [agent] representative by any person who, at the time of the

appointment, is a patient or a resident of, or has applied for admission

sHB5788 / File No. 401 14



397
398
399
400
401
402

403
404

405
406

407
408
409

410
411

412
413
414
415
416
417
418
419

420
421
422
423
424

425
426

sHB5788 File No. 401

to, one of the foregoing facilities. An administrator or employee of a
government agency [which] that is financially responsible for a
person's medical care may not be appointed as a health care [agent]

representative for such person. This restriction shall not apply if such

operator, administrator or employee is related to the principal by

blood, marriage or adoption.

() A physician shall not act as both [agent] health care
representative for a principal and attending physician for the principal.

Sec. 10. Section 19a-577 of the general statutes is repealed and the
following is substituted in lieu thereof (Effective October 1, 2006):

[(a)] Any person eighteen years of age or older may execute a
document that may, but need not be in substantially the following

form:

DOCUMENT CONCERNING THE APPOINTMENT OF HEALTH
CARE [AGENT] REPRESENTATIVE

"T understand that, as a competent adult, I have the right to make

decisions about my health care. There may come a time when I am

unable, due to incapacity, to make my own health care decisions. In

these circumstances, those caring for me will need direction and will

turn to someone who knows my values and health care wishes. By

signing this appointment of health care representative, I appoint a

health care representative with legal authority to make health care

decisions on my behalf in such case or at such time.

I appoint .... (Name) to be my health care [agent] representative. If

my attending physician determines that I am unable to understand
and appreciate the nature and consequences of health care decisions
and to reach and communicate an informed decision regarding

treatment, my health care [agent] representative is authorized to [:]

[(1) Convey to my physician my wishes concerning the withholding

or removal of life support systems.

sHB5788 / File No. 401 15
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(2) Take whatever actions are necessary to ensure that my wishes

are given effect] accept or refuse any treatment, service or procedure

used to diagnose or treat my physical or mental condition, except as

otherwise provided by law, including, but not limited to,

psychosurgery or shock therapy, and the decision to provide, withhold

or withdraw life support systems. I direct my health care

representative to make decisions on my behalf in accordance with my

wishes as stated in a living will, or as otherwise known to my health

care representative. In the event my wishes are not clear or a situation

arises that I did not anticipate, my health care representative mavy

make a decision in my best interests, based upon what is known of my

wishes.

If this person is unwilling or unable to serve as my health care

[agent] representative, I appoint .... (Name) to be my alternative health

care [agent] representative."

"This request is made, after careful reflection, while I am of sound

mind."

.... (Signature)
.... (Date)

This document was signed in our presence, by the above-named ....
(Name) who appeared to be eighteen years of age or older, of sound
mind and able to understand the nature and consequences of health

care decisions at the time the document was signed.

. (Witness)
.... (Address)
.... (Witness)
. (Address)

Sec. 11. Section 19a-578 of the general statutes is repealed and the
following is substituted in lieu thereof (Effective October 1, 2006):

(a) Any or all of the attesting witnesses to any living will document

or any document appointing a health care [agent] representative may,
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at the request of the declarant, make and sign an affidavit before any
officer authorized to administer oaths in or out of this state, stating
such facts as they would be required to testify to in court to prove such
living will. The affidavit shall be written on the living will document,
or if that is impracticable, on some paper attached thereto. The sworn
statement of any such witness so taken shall be accepted by [the Court

of Probate] a court of competent jurisdiction as if it had been taken

before such court.

(b) A physician or other health care provider who is furnished with
a copy of a written living will or appointment of health care [agent]

representative shall make it a part of the declarant's medical record. A

physician or other health care provider shall also record in the patient's
medical record any oral communication concerning any aspect of [his]
the patient's health care, including the withholding or withdrawal of
life support systems, made by the patient directly to the physician or
other health care provider or to the patient's health care [agent]

representative, legal guardian, conservator, next-of-kin or person

designated in accordance with section 1-56r.

Sec. 12. Section 19a-579 of the general statutes is repealed and the
following is substituted in lieu thereof (Effective October 1, 2006):

A living will or appointment of health care [agent] representative

becomes operative when (1) the document is furnished to the
attending physician, and (2) the declarant is determined by the

attending physician to be incapacitated. At any time after the

appointment of a health care representative, the attending physician

shall disclose such determination of incapacity, in writing, upon the

request of the person named as the health care representative.

Sec. 13. Section 19a-57%a of the general statutes is repealed and the
following is substituted in lieu thereof (Effective October 1, 2006):

(@) A living will [or appointment of health care agent] may be
revoked at any time and in any manner by the declarant, without

regard to the declarant's mental or physical condition.
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(b) The attending physician or other health care provider shall make
the revocation a part of the declarant's medical record.

(c) In the absence of knowledge of the revocation [either] of a living
will, [or an appointment of health care agent,] a person is not subject to
civil or criminal liability or discipline for unprofessional conduct for
carrying out the living will pursuant to the requirements of sections
19a-570, as amended by this act, 19a-571, as amended by this act, 19a-
573 and 19a-575 to 19a-580c¢, inclusive, as amended by this act.

Sec. 14. Section 19a-579b of the general statutes is repealed and the
following is substituted in lieu thereof (Effective October 1, 2006):

The appointment of the principal's spouse as health care [agent]

representative shall be revoked upon the divorce or legal separation of

the principal and spouse or upon the annulment or dissolution of their
marriage, unless the principal specifies otherwise.

Sec. 15. Section 19a-580 of the general statutes is repealed and the
following is substituted in lieu thereof (Effective October 1, 2006):

Within a reasonable time prior to withholding or causing the
removal of any life support system pursuant to sections 19a-570, as
amended by this act, 19a-571, as amended by this act, 19a-573 and 19a-
575 to 19a-580c, inclusive, as amended by this act, the attending

physician shall make reasonable efforts to notify the individual's

health care [agent] representative, next-of-kin, legal guardian,

conservator or person designated in accordance with section 1-56r, if
available.

Sec. 16. Section 19a-580b of the general statutes is repealed and the
following is substituted in lieu thereof (Effective October 1, 2006):

No physician, health care provider or health care insurer shall

require a person to execute a living will or appoint a health care

[agent] representative as a condition of treatment or receiving health
care benefits.
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Sec. 17. Section 19a-580c of the general statutes is repealed and the
following is substituted in lieu thereof (Effective October 1, 2006):

(a) The probate court for the district in which the person is
domiciled or is located at the time of the dispute shall have jurisdiction
over any dispute concerning the meaning or application of any
provision of sections 19a-570, as amended by this act, 19a-571, as
amended by this act, 19a-573 and 19a-575 to 19a-580c, inclusive, as
amended by this act. With respect to any communication of a patient's

wishes other than by means of a document executed in accordance

with [section] sections 19a-575 and 19a-575a, as amended by this act,

the court shall consider whether there is clear and convincing evidence
of such communication.

(b) The probate court for the district in which the person is

domiciled or is located at the time of the dispute shall have jurisdiction

over any dispute concerning the capacity of the health care

representative or over any claim that the actions of the person named

as health care representative would interfere with the treatment of the

declarant or the person named as health care representative.

(c) A person whose appointment as a health care representative has

been revoked shall have standing to file a claim challenging the

validity of such revocation with the probate court for the district in

which the declarant is domiciled or is located at the time of the
dispute.

Sec. 18. Subsection (h) of section 45a-650 of the general statutes is
repealed and the following is substituted in lieu thereof (Effective
October 1, 2006):

(h) The court may limit the powers and duties of either the
conservator of the person or the conservator of the estate, to include
some, but not all, of the powers and duties set forth in subsections (a)
and (b) of section 45a-644, as amended, and sections 45a-655 and 45a-
656, as_amended, and shall make specific findings to justify such a

limitation, in the best interests of the ward. In determining whether or
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not any such limitations should be imposed, the court shall consider

the abilities of the ward, the prior appointment of any attorney-in-fact,

health care [agent] representative, trustee or other fiduciary acting on
behalf of the ward, any support services which are otherwise available
to the ward, and any other relevant evidence. The court may modify its

decree upon any change in circumstances.

Sec. 19. Subsection (a) of section 45a-654 of the 2006 supplement to
the general statutes is repealed and the following is substituted in lieu
thereof (Effective October 1, 2006):

(@) Upon written application for appointment of a temporary
conservator brought by any person deemed by the court to have
sufficient interest in the welfare of the respondent, including, but not
limited to, the spouse or any relative of the respondent, the first
selectman, chief executive officer or head of the department of welfare
of the town of residence or domicile of any respondent, the
Commissioner of Social Services, the board of directors of any
charitable organization, as defined in section 21a-190a, or the chief
administrative officer of any nonprofit hospital or such officer's
designee, the Court of Probate may appoint a temporary conservator if
the court finds that: (1) The respondent is incapable of managing his or
her affairs or incapable of caring for himself or herself, and (2)
immediate and irreparable injury to the mental or physical health or
financial or legal affairs of the respondent will result if a temporary
conservator is not appointed pursuant to this section. The court may,
in its discretion, require the temporary conservator to give a probate
bond. The court shall limit the duties, responsibilities and powers of
the temporary conservator to the circumstances that gave rise to the
application and shall make specific findings to justify such limitation.
In making such findings, the court shall consider the present and
previously expressed wishes of the respondent, the abilities of the
respondent, any prior appointment of an attorney-in-fact, health care

[agent] representative, trustee or other fiduciary acting on behalf of the

respondent, any support service otherwise available to the respondent

and any other relevant evidence. The temporary conservator shall have
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charge of the property or of the person of the respondent or both for
such period of time or for such specific occasion as the court finds to be
necessary, provided a temporary appointment shall not be valid for
more than thirty days, unless at any time while the appointment of a
temporary conservator is in effect, an application is filed for
appointment of a conservator of the person or estate under section 45a-
650. The court may (A) extend the appointment of the temporary
conservator until the disposition of such application under section 45a-
650, or for an additional thirty days, whichever occurs first, or (B)
terminate the appointment of a temporary conservator upon a
showing that the circumstances that gave rise to the application for

appointment of a temporary conservator no longer exist.

Sec. 20. Subdivision (3) of subsection (a) of section 52-184d of the
2006 supplement to the general statutes is repealed and the following
is substituted in lieu thereof (Effective October 1, 2006):

(3) "Representative" means a legal guardian, attorney, health care

[agent] representative or any person recognized in law or custom as a

patient's agent.

Sec. 21. (NEW) (Effective October 1, 2006) (a) Except as authorized by
a court of competent jurisdiction, a conservator shall comply with a
ward's individual health care instructions and other wishes, if any,
expressed while the ward had capacity and to the extent known to the
conservator, and the conservator may not revoke the ward's advance
health care directive unless the appointing court expressly so
authorizes.

(b) Absent a court order to the contrary, a health care decision of a
health care representative takes precedence over that of a conservator,
except under the following circumstances: (1) When the health care
decision concerns a person who is subject to the provisions of section
17a-566, 17a-587, 17a-588 of the general statutes or section 54-56d of the
2006 supplement to the general statutes; (2) when a conservator has
been appointed to a ward who is subject to an order authorized under

subsection (e) of section 17a-543 of the general statutes, for the
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duration of the ward's hospitalization; or (3) when a conservator has
been appointed to a ward subject to an order authorized under section
17a-543a of the general statutes.

Sec. 22. (NEW) (Effective October 1, 2006) An advance directive
properly executed prior to October 1, 2006, shall have the same legal
force and effect as if it had been executed in accordance with the

provisions of chapter 368w of the general statutes.

Sec. 23. (NEW) (Effective October 1, 2006) Health care instructions or
appointment of a health care proxy executed under the laws of another
state in compliance with the laws of that state or the state of
Connecticut, and which are not contrary to the public policy of this
state, are deemed validly executed for purposes of chapter 368w of the
general statutes. Health care instructions or appointment of a health
care proxy executed in a foreign country in compliance with the laws
of the country or the state of Connecticut, and which are not contrary
to the public policy of this state, are deemed validly executed for the
purposes of chapter 368w of the general statutes. A healthcare
provider may rely on such health care instructions or recognize such
appointment of a health care proxy based upon any of the following:
(1) An order or decision by a court of competent jurisdiction; (2)
presentation of a notarized statement from the patient or person
offering the health care proxy that the proxy (A) is valid under the
laws of the state or country in which it was made, and (B) is not
contrary to the public policy of this state; or (3) the healthcare

provider's own good faith legal analysis.

Sec. 24. (NEW) (Effective from passage) (a) The Secretary of the State
shall establish and maintain a central registry for advance health care
directives.

(b) A person may submit a copy of any of the following documents
or revocations of such documents to the Secretary of the State for
inclusion in the advance health care directive registry established

pursuant to subsection (a) of this section:
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(1) Documents containing directions about administration,
withholding or withdrawal of specific life support systems, as defined
in section 19a-570 of the general statutes, as amended by this act, or
any other document created in accordance with chapter 368w of the

general statutes;

(2) Documents containing health care instructions, the appointment
of a health care representative, the designation of a conservator of the

person for future incapacity and a document of anatomical gift; and

(3) Statutory short form powers of attorney created in accordance

with section 1-43 of the general statutes.

(c) Documents submitted to the advance health care directive
registry established pursuant to subsection (a) of this section shall only
be deemed submitted when accompanied by the necessary registration
form prescribed by the Secretary of the State.

(d) Any person desiring to submit a document for inclusion in the
advance health care directive registry established pursuant to
subsection (a) of this section shall submit such document along with a
form prescribed by the Secretary of the State that contains (1) the
registrant's full name and mailing address, and (2) an indication of the
advance health care directives that the registrant is submitting
pursuant to this section. The Secretary of the State may prescribe such
other forms as the Secretary deems necessary for operating the

registry.

(e) Upon receipt of a document that may be included in the advance
health care directive registry, the Secretary of the State may create a
reproduction of the document and index the reproduced document.
Each indexed document shall be assigned a unique identifying number
and password. Upon indexing the reproduced document into the
registry, the document shall be returned to the person who submitted
the document, with a form prescribed by the Secretary that contains

the document's file number and password.
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(f) The Secretary of the State shall not review or provide any advice
concerning any documents submitted for inclusion in the advance
health care directive registry, including but not limited to, advice
concerning whether the documents are in compliance with applicable

statutory requirements.

(g) The provisions of this section shall not be construed to invalidate
(1) documents containing advance health care directives that are not
submitted for inclusion in the registry, or (2) otherwise valid
revocations of such documents in cases where the Secretary of the State

has not been notified of the revocation.

(h) The entry of a document into the index does not (1) affect the
validity of the document in whole or in part, (2) relate to the accuracy
of information contained in the document, or (3) create a presumption
regarding the validity of the document, the accuracy of information
contained in the document, or that the statutory requirements for the
document have been satisfied.

(i) The Secretary of the State shall only disclose information in the
advance health care directive registry or index to individuals who

possess the valid file number and password for a document.

(j) Any document or record included in the advance health care
directive registry, including file numbers, passwords and any other
information maintained by the Secretary of the State pursuant to this
section, shall not be deemed a public record and shall not be subject to
disclosure under the provisions of section 1-210 of the 2006

supplement to the general statutes.

(k) The state of Connecticut, the Secretary of the State and any agent
or person employed by the Secretary of the State shall be held harmless
from any liability or causes of action arising out of the administration
or operation of the advance health care directive registry authorized by

subsection (a) of this section.

Sec. 25. Section 1-54a of the general statutes is repealed. (Effective
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October 1, 2006)

This act shall take effect as follows and shall amend the following

sections:

Section 1 October 1, 2006 1-55

Sec. 2 October 1, 2006 17a-238(g)
Sec. 3 October 1, 2006 17a-543(b)
Sec. 4 October 1, 2006 19a-279c¢(a)
Sec. 5 October 1, 2006 19a-570

Sec. 6 October 1, 2006 19a-571(a)
Sec. 7 October 1, 2006 19a-575

Sec. 8 October 1, 2006 19a-575a
Sec. 9 October 1, 2006 19a-576

Sec. 10 October 1, 2006 19a-577

Sec. 11 October 1, 2006 19a-578

Sec. 12 October 1, 2006 19a-579

Sec. 13 October 1, 2006 19a-579a
Sec. 14 October 1, 2006 19a-579b
Sec. 15 October 1, 2006 19a-580

Sec. 16 October 1, 2006 19a-580b
Sec. 17 October 1, 2006 19a-580c
Sec. 18 October 1, 2006 45a-650(h)
Sec. 19 October 1, 2006 45a-654(a)
Sec. 20 October 1, 2006 52-184d(a)(3)
Sec. 21 October 1, 2006 New section
Sec. 22 October 1, 2006 New section
Sec. 23 October 1, 2006 New section
Sec. 24 from passage New section
Sec. 25 October 1, 2006 Repealer section
PH Joint Favorable Subst.
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The following fiscal impact statement and bill analysis are prepared for the benefit of members of the
General Assembly, solely for the purpose of information, summarization, and explanation, and do not

represent the intent of the General Assembly or either House thereof for any purpose:

—
OFA Fiscal Note

State Impact:
Agency Affected Fund-Effect FY 07 $ FY 08 $
Secretary of the State GF - Cost 30,000 20,000

Note: GF=General Fund
Municipal Impact: None

Explanation

This bill requires the Secretary of the State (SOTS) to establish and
maintain a central registry for advance health care directives. The
registry would be an online repository where critical health care
instructions are accessible to health care providers and family

members in a medical crisis.

It is estimated that the online registry would have a one-time cost of
$10,000 to set up and an ongoing $1,500 a month to maintain the
website, including entering the documents into the registry. The SOTS
would also incur minimal postage costs to mail back the original
documents after they are assigned a unique identifying number and

password and entered into the registry.

The Out Years

The annualized ongoing fiscal impact identified above would

continue into the future subject to inflation.
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OLR Bill Analysis
sHB 5788

AN ACT CONCERNING HEALTH CARE DECISION-MAKING.

SUMMARY:

This bill amends and updates Connecticut law on health care

decision making by:

1.

combining the authority of the health care agent and attorney-in-
fact for health care decisions into a unified proxy known as the

“health care representative;”

expanding the scope of a living will from covering only
decisions concerning life support to include any aspect of health

care;

conferring on the health care representative the authority to
make any and all health care decisions for a person incapable of

expressing those wishes himself;

clarifying that (a) a conservator must comply with the
previously executed advance directives of a ward and (b) a
decision of a health care representative takes precedence over

that of a conservator;

providing for recognition of advance directives validly executed

elsewhere that are not contrary to Connecticut policy; and

specifying that advance directives properly executed before
October 1, 2006 remain valid.

The bill requires the secretary of the state to establish an advance

health care directive central registry. Individuals could store various

documents addressing health care decision making and instructions in
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this registry. Under the bill, the secretary of the state and any agent or
person employed by her is not liable or subject to causes of action
arising out of administration or operation of the registry

EFFECTIVE DATE: October 1, 2006, except that the provision
requiring the Secretary of the State to establish the advance health care

directive registry takes effect upon passage.

DEFINITIONS

The bill defines “advance health care directive” as a writing
executed according to law including a living will, an appointment of a
health care representative, or both. “Appointment of a health care
representative” is a document that complies with the law that someone
executes appointing a health care representative to make health care
decisions for him in the case his incapacity. @A “health care
representative” is the representative a person appoints to make health
care decisions on his behalf.

APPOINTMENT OF A HEALTH CARE REPRESENTATIVE

The law allows anyone at least 18 years old to execute a document
containing health care instructions, the appointment of a health care
agent, the appointment of an attorney-in-fact for health care decisions,
the designation of a conservator of the person for future incapacity,
and a document of anatomical gift (CGS § 19a-575a). The maker must
sign the document in the presence of at least two witnesses whose
signatures also must be included. (This statute provides a sample
document.) Another statute (CGS § 19a-576) authorizes a person 18 or
older to execute a document appointing a health care agent under the
preceding statute or under CGS § 19a-577. The latter statute states that
the document may, but need not be, in substantially the same form
contained in the statute. A living will or appointment of a health care
agent becomes operative when the document is furnished to the
attending physician and he determines that the patient is

incapacitated.

This bill replaces references to health care agent and attorney-in-fact
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with “health care representative” throughout the applicable statutes

and in the related document forms.

EXPANDING THE SCOPE OF A LIVING WILL AND GIVING THE
HEALTH CARE REPRESENTATIVE CERTAIN AUTHORITY

The bill expands the scope of a “living will” from covering only
decisions involving life support to include any aspect of health care,
including the withholding or withdrawal of life support systems. It
gives the health care representative the authority to make any and all
health care decisions for a person who is incapacitated to the point
where he can no longer actively take part in decision-making and
cannot direct his physician as to his medical care. The health care
representative can decide to accept or refuse any treatment, service, or
procedure used to diagnose or treat a physical or mental condition,
including psychosurgery or shock therapy. The person can direct his
health care representative to make decisions on his behalf according to
his wishes, as stated in the executed document, or as otherwise known
by the representative. In the event that the person’s wishes are not
clear or an unanticipated situation arises, the health care representative
can make a decision in the person’s best interests, based upon the

representative’s knowledge of the person.

REVOCATION OF THE APPOINTMENT OF A HEALTH CARE
REPRESENTATIVE

Under the bill, an appointment of a health care representative can
only be revoked by the declarant in writing, which must be signed by
the declarant and two witnesses. Current law, unchanged by the bill,
provides for the revocation of the appointment of a spouse as a health
care agent upon the divorce or legal separation of the couple, unless

the person specifies otherwise.

The bill requires the attending physician or other health care
provider to make the revocation a part of the person’s medical record.
A person who carries out an advance directive is not subject to civil or
criminal liability for unprofessional conduct if he does not have

knowledge of the revocation of a health care representative
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appointment. The bill specifies that the revocation of the health care
representative appointment does not, of itself, revoke the person’s

living will.

Under the bill, the probate court for the district in which the person
is domiciled or located at the time of a dispute over a person’s health
care has jurisdiction over any dispute concerning the capacity of the
health care representative, any claim that the actions of the named
representative would interfere with the person’s treatment, or the

person named as health care representative.

Under the bill, a person whose appointment as a health care
representative has been revoked has standing to file a claim
challenging the validity of the revocation. He must file this with the
probate court for the district in which the declarant is domiciled or
located at the time of the dispute.

CONSERVATORS

The bill requires a conservator to comply with a ward’s individual
health care instructions and other wishes expressed while the ward
had the capacity to do so and to the extent known to the conservator,
except as authorized by a court of competent jurisdiction. The
conservator cannot revoke the ward’s advance health care directive

unless the appointing court expressly authorizes it.

Unless there is a court order to the contrary, the bill gives a health
care decision of a health care representative precedence over that of a
conservator’s, except when (1) the health care decision concerns
persons subject to the laws on examination of certain persons for
psychiatric disabilities, temporary leaves or conditional release of
acquitees in hospitals for psychiatric disabilities, or competency to
stand trial; (2) a conservator has been appointed for a ward who is
subject to an order concerning administration of medication for
treatment of psychiatric disabilities, for the duration of the ward’s
hospitalization; or (3) a conservator has been appointed to a ward

subject to an order concerning medication administration to a criminal
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defendant placed in the custody of the commissioner of mental health

and addiction services.

RECOGNIZING ADVANCE DIRECTIVES FROM OTHER STATES
AND COUNTRIES

Under the bill, health care instructions, or the appointment of a
health care proxy executed under and in compliance with another
state’s or Connecticut’s laws and not contrary to Connecticut’s public
policy of this state, are deemed validly executed for purposes of
Connecticut law. Similarly, health care instructions or appointments
executed in a foreign country and meeting the conditions above are

deemed validly executed for Connecticut purposes.

A health care provider can rely on such instructions, or recognize
the health care proxy appointment, based on any of the following: (1)
an order or decision by a court of competent jurisdiction, (2) the health
care provider’'s own good faith legal analysis, or (3) presentation of a
notarized statement from the patient or person offering the proxy that
it (a) is valid under the laws of the state or country where it was made

and (b) is not contrary to Connecticut public policy.

ADVANCE HEALTH CARE DIRECTIVE CENTRAL REGISTRY
Establishing the Registry; Eligible Documents

The bill requires the secretary of the state to establish and maintain
an advance health care directive central registry. Individuals can

submit a copy of any of the following for inclusion in the registry:

1. documents with directions about administering, withholding, or
withdrawing specific life support systems or any other
document created according to the law on removal of life

support;

2. documents with health care instructions, the appointment of a
health care representative, the designation of a conservator of
the person for future incapacity, and a document of anatomical

gift; and
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3. statutory short form powers of attorney created according to

law.

Required Forms

A document submitted to the registry must be accompanied by a
form prescribed by the secretary of the state that contains (1) the
registrant’s full name and mailing address and (2) an indication of the
advance health care directives that the registrant is submitting. The
secretary can prescribe other forms as deemed necessary. Documents
are deemed submitted to the registry only when accompanied by the

necessary forms.

Following receipt of a document, the secretary can reproduce and
index it. Each indexed document must be assigned a unique
identifying number and password. Following indexing, the document
must be returned to the person who submitted it along with a form
from the secretary containing the document’s file number and

password.

The secretary must not review or provide any advice on the
documents, including whether the documents are in compliance with

applicable statutes.

Document Validity

The bill specifies that its provisions should not be construed as
invalidating (1) documents containing advance health care directives
not submitted to the registry or (2) otherwise valid revocations of such

documents where the secretary has been notified of the revocation.

The bill provides that entering the document in the index does not
(1) affect its validity in whole or on part; (2) relate to the accuracy of
information in the document; or (3) create a presumption regarding its
validity, the accuracy of information in it, or that the statutory

requirements for the document have been met.

Disclosure

Under the bill, the secretary can only disclose information in the
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registry or index to those with a valid document file number and
password.

The bill specifies that any document or record included in the
registry, including file numbers, passwords, and any other information
maintained by the secretary, is not a public record and should not be
disclosed under the Freedom of Information Act.

COMMITTEE ACTION
Public Health Committee

Joint Favorable Substitute
Yea 26 Nay 0 (03/20/2006)
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