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General Assembly Raised Bill No. 1099
January Session, 2005 LCO No. 3572
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Referred to Committee on Human Services

Introduced by:
(HS)

AN ACT CONCERNING TREATMENT OF ASSETS WITH RESPECT TO
PROGRAMS ADMINISTERED BY THE DEPARTMENT OF SOCIAL
SERVICES.

Be it enacted by the Senate and House of Representatives in General
Assembly convened:

1 Section 1. Section 17b-95 of the general statutes is repealed and the
following is substituted in lieu thereof (Effective July 1, 2005):

N

(a) Subject to the provisions of subsection (b) of this section, upon
the death of a parent of a child who has, at any time, been a beneficiary
under the program of aid to families with dependent children, the
temporary family assistance program or the state-administered general
assistance program, or upon the death of any person who has at any
time been a beneficiary of aid under the state supplement program,

O 0 N O O = W

medical assistance program, aid to families with dependent children
10  program, temporary family assistance program or state-administered
11  general assistance program, except as provided in subsection (b) of
12 section 17b-93, the state shall have a claim against such parent's or
13 person's estate for all amounts paid on behalf of each such child or for
14  the support of either parent or such child or such person under the
15 state supplement program, medical assistance program, aid to families
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with dependent children program, temporary family assistance
program or state-administered general assistance program for which
the state has not been reimbursed, to the extent that the amount which
the surviving spouse, parent or dependent children of the decedent
would otherwise take from such estate is not needed for their support.

(b) In the case of any person dying after October 1, 1959, the claim
for medical payments, even though such payments were made prior
thereto, shall be restricted to medical disbursements actually made for

care of such deceased beneficiary.

(c) Claims pursuant to this section shall have priority over all
unsecured claims against such estate, except (1) expenses of last
sickness not to exceed three hundred seventy-five dollars, (2) funeral
and burial expenses in accordance with section 17b-84, and (3)
administrative expenses, including probate fees and taxes, and
including fiduciary fees not exceeding the following commissions on
the value of the whole estates accounted for by such fiduciaries: On the
first two thousand dollars or portion thereof, five per cent; on the next
eight thousand dollars or portion thereof, four per cent; on the excess
over ten thousand dollars, three per cent. Upon petition by any
fiduciary, the Probate Court, after a hearing thereon, may authorize
compensation in excess of the above schedule for extraordinary
services. Notice of any such petition and hearing shall be given to the
Commissioner of Administrative Services in Hartford at least ten days
in advance of such hearing. The allowable funeral and burial payment
herein shall be reduced by the amount of any prepaid funeral
arrangement. Any amount paid from the estate under this section to
any person which exceeds the limits provided herein shall be repaid to
the estate by such person, and such amount may be recovered in a civil

action with interest at six per cent from the date of demand.

[(d) For purposes of this section, all sums due on or after July 1,
2003, to any individual after the death of a public assistance
beneficiary pursuant to the terms of an annuity contract purchased at
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any time with assets of a public assistance beneficiary, shall be deemed
to be part of the estate of the deceased beneficiary and shall be payable
to the state by the recipient of such annuity payments to the extent
necessary to achieve full reimbursement of any public assistance
benefits paid to, or on behalf of, the deceased beneficiary irrespective
of any provision of law. The recipient of beneficiary payments from
any such annuity contract shall be solely liable to the state of
Connecticut for reimbursement of public assistance benefits paid to, or
on behalf of, the deceased beneficiary to the extent of any payments
received by such recipient pursuant to the annuity contract.]

Sec. 2. Section 17b-261 of the general statutes is repealed and the
following is substituted in lieu thereof (Effective July 1, 2005):

(a) Medical assistance shall be provided for any otherwise eligible
person whose income, including any available support from legally
liable relatives and the income of the person's spouse or dependent
child, is not more than one hundred forty-three per cent, pending
approval of a federal waiver applied for pursuant to subsection (d) of
this section, of the benefit amount paid to a person with no income
under the temporary family assistance program in the appropriate
region of residence and if such person is an institutionalized
individual as defined in Section 1917(c) of the Social Security Act, 42
USC 1396p(c), and has not made an assignment or transfer or other
disposition of property for less than fair market value for the purpose
of establishing eligibility for benefits or assistance under this section.
Any such disposition shall be treated in accordance with Section
1917(c) of the Social Security Act, 42 USC 1396p(c). Any disposition of
property made on behalf of an applicant or recipient or the spouse of
an applicant or recipient by a guardian, conservator, person
authorized to make such disposition pursuant to a power of attorney
or other person so authorized by law shall be attributed to such
applicant, recipient or spouse. A disposition of property ordered by a
court shall be evaluated in accordance with the standards applied to

any other such disposition for the purpose of determining eligibility.
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The commissioner shall establish the standards for eligibility for
medical assistance at one hundred forty-three per cent of the benefit
amount paid to a family unit of equal size with no income under the
temporary family assistance program in the appropriate region of
residence, pending federal approval, except that the medical assistance
program shall provide coverage to persons under the age of nineteen
up to one hundred eighty-five per cent of the federal poverty level
without an asset limit. Said medical assistance program shall also
provide coverage to persons under the age of nineteen and their
parents and needy caretaker relatives who qualify for coverage under
Section 1931 of the Social Security Act with family income up to one
hundred per cent of the federal poverty level without an asset limit,
upon the request of such a person or upon a redetermination of
eligibility. Such levels shall be based on the regional differences in
such benefit amount, if applicable, unless such levels based on regional
differences are not in conformance with federal law. Any income in
excess of the applicable amounts shall be applied as may be required
by said federal law, and assistance shall be granted for the balance of
the cost of authorized medical assistance. All contracts entered into on
and after July 1, 1997, pursuant to this section shall include provisions
for collaboration of managed care organizations with the Healthy
Families Connecticut Program established pursuant to section 17a-56.
The Commissioner of Social Services shall provide applicants for
assistance under this section, at the time of application, with a written
statement advising them of the effect of an assignment or transfer or

other disposition of property on eligibility for benefits or assistance.

(b) For the purposes of the Medicaid program, the Commissioner of
Social Services shall consider parental income and resources as
available to a child under eighteen years of age who is living with his
or her parents and is blind or disabled for purposes of the Medicaid
program, or to any other child under twenty-one years of age who is
living with his or her parents.

(c) For the purposes of determining eligibility for the Medicaid
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program, an available asset is one that is actually available to the
applicant or one that the applicant has the legal right, authority or
power to obtain or to have applied for the applicant's general or
medical support. If the terms of a trust provide for the support of an
applicant, the refusal of a trustee to make a distribution from the trust
does not render the trust an unavailable asset. Notwithstanding the
provisions of this subsection, the availability of funds in a trust or
similar instrument funded in whole or in part by the applicant or the
applicant's spouse shall be determined pursuant to the Omnibus
Budget Reconciliation Act of 1993, 42 USC 1396p. The provisions of
this subsection shall not apply to special needs trust, as defined in 42
USC 1396p(d)(4)(A).

(d) The transfer of an asset in exchange for other valuable
consideration shall be allowable to the extent the value of the other
valuable consideration is equal to or greater than the value of the asset

transferred.

(e) The Commissioner of Social Services shall seek a waiver from
federal law to permit federal financial participation for Medicaid
expenditures for families with incomes of one hundred forty-three per

cent of the temporary family assistance program payment standard.

(f) Notwithstanding the provisions of subsection (a) of this section,
on or after April 1, 2003, all parent and needy caretaker relatives with
incomes exceeding one hundred per cent of the federal poverty level,
who are receiving medical assistance pursuant to this section, shall be
ineligible for such medical assistance. On and after February 28, 2003,
the Department of Social Services shall not accept applications for
medical assistance program coverage under Section 1931 of the Social
Security Act from parent and needy caretaker relatives with incomes
exceeding one hundred per cent of the federal poverty level until on or
after July 1, 2005.

(g) To the extent permitted by federal law, Medicaid eligibility shall
be extended for two years to a family that becomes ineligible for
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medical assistance under Section 1931 of the Social Security Act while
one of its members who is a caretaker relative is employed or due to
receipt of child support income or a family with an adult who, within
six months of becoming ineligible under Section 1931 of the Social
Security Act becomes employed.

[(h) An institutionalized spouse applying for Medicaid and having a
spouse living in the community shall be required, to the maximum
extent permitted by law, to divert income to such community spouse
in order to raise the community spouse's income to the level of the
minimum monthly needs allowance, as described in Section 1924 of
the Social Security Act. Such diversion of income shall occur before the
community spouse is allowed to retain assets in excess of the
community spouse protected amount described in Section 1924 of the
Social Security Act. The Commissioner of Social Services, pursuant to
section 17b-10, may implement the provisions of this subsection while
in the process of adopting regulations, provided the commissioner
prints notice of intent to adopt the regulations in the Connecticut Law
Journal within twenty days of adopting such policy. Such policy shall

be valid until the time final regulations are effective.]

Sec. 3. Section 17b-261a of the general statutes is repealed and the
following is substituted in lieu thereof (Effective July 1, 2005):

[(a)] The Commissioner of Social Services shall seek a waiver of
federal law for the purpose of establishing that the penalty period
during which an applicant for or recipient of assistance for long-term
care under the Medicaid program is ineligible for Medicaid-funded
services due to a transfer of assets for less than fair market value shall
begin in the month the applicant is found otherwise eligible for
Medicaid coverage of services rather than in the month of the transfer
of assets. This section shall only apply to transfers that occur on or
after the effective date of the waiver. The provisions of section 17b-8
shall apply to this section.

[(b) Any transfer or assignment of assets resulting in the imposition
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of a penalty period shall be presumed to be made with the intent, on
the part of the transferor or the transferee, to enable the transferor to
obtain or maintain eligibility for medical assistance. This presumption
may be rebutted only by clear and convincing evidence that the
transferor's eligibility or potential eligibility for medical assistance was

not a basis for the transfer or assignment.

(c) Any transfer or assignment of assets resulting in the
establishment or imposition of a penalty period shall create a debt, as
defined in section 36a-645, that shall be due and owing by the
transferor or transferee to the Department of Social Services in an
amount equal to the amount of the medical assistance provided to or
on behalf of the transferor on or after the date of the transfer of assets,
but said amount shall not exceed the fair market value of the assets at
the time of transfer. The Commissioner of Social Services, the
Commissioner of Administrative Services and the Attorney General
shall have the power or authority to seek administrative, legal or

equitable relief as provided by other statutes or by common law.

(d) The Commissioner of Social Services, upon the request of a
nursing facility, may grant financial relief to a nursing facility if the
nursing facility establishes that (1) it is experiencing severe financial
hardship due to the transfer of asset penalty period beginning in the
month the applicant is found otherwise eligible for Medicaid coverage
of services rather than in the month of the transfer of assets; and (2) it
has made every effort permissible under state and federal law to
recover the funds that are due to it for caring for the individual. No
request for financial relief may be made by a nursing facility unless the
individual who is the subject of the imposition of the penalty period
has resided in the nursing facility for at least ninety days with no
payment having been made on the individual's behalf during that
period. If the department agrees to grant financial relief to the nursing
facility in the form of providing Medicaid payment to the facility, the
department shall seek recoupment of said payment from the

individual and the transferee by pursuing all means available to it
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under state and federal law.

(e) The Commissioner of Social Services may waive the imposition
of a penalty period when the transferor (1) suffers from dementia at
the time of application for medical assistance and cannot explain
transfers that would otherwise result in the imposition of a penalty
period; or (2) suffered from dementia at the time of the transfer; or (3)
was exploited into making such a transfer. Waiver of the imposition of
a penalty period does not prohibit the establishment of a debt in
accordance with subsection (c) of this section.

(f) In reviewing transfers of assets for purposes of determining
eligibility for medical assistance, the department shall consider those
transfers of assets involving real property that occurred within sixty
months preceding the date on which an institutionalized individual
has applied for medical assistance under the Medicaid state plan,
except transfers of real property that are exempt under department
regulations. Transfers of assets that do not involve real property

remain subject to the look-back provisions contained in federal law.

(g) The Commissioner of Social Services may establish threshold
limits, which shall be the cumulative amount of transfers that may be
made within any year of the look-back period without resulting in the

imposition of a transfer of assets penalty.

(h) The Commissioner of Social Services, pursuant to section 17b-10,
shall implement the policies and procedures necessary to carry out the
provisions of this section while in the process of adopting such policies
and procedures in regulation form, provided notice of intent to adopt
regulations is published in the Connecticut Law Journal not later than
twenty days after implementation. Such policies and procedures shall

be valid until the time final regulations are effective.]

This act shall take effect as follows and shall amend the following
sections:
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Section 1 July 1, 2005 17b-95
Sec. 2 July 1, 2005 17b-261
Sec. 3 July 1, 2005 17b-261a
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