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January Session, 2005 LCO No. 2871
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Referred to Committee on Judiciary

Introduced by:
(JuD)

AN ACT CONCERNING THE ESTABLISHMENT OF AN OFFICE OF
ADMINISTRATIVE HEARINGS.

Be it enacted by the Senate and House of Representatives in General
Assembly convened:

1 Section 1. (NEW) (Effective October 1, 2005) There shall be within the
2 Executive Department an Office of Administrative Hearings for the
3 purpose of impartial administration and conduct of hearings of
4  contested cases in accordance with the provisions of sections 1 to 9,
5 inclusive, and 20 of this act and chapter 54 of the general statutes. A
6  central office shall be established and, within available appropriations,
7  one or more regional offices may be established and maintained as the
8  Chief Administrative Law Judge may determine. Administrative law
9 judges, assistants and other employees of the Office of Administrative
10  Hearings shall be exempt from the classified service.

11 Sec. 2. (NEW) (Effective October 1, 2005) (a) A Chief Administrative
12 Law Judge shall be appointed by the Governor, to serve a term
13 expiring on March 1, 2007. Thereafter, the Governor shall, with the
14 advice and consent of the General Assembly, appoint the Chief
15  Administrative Law Judge to serve for a four-year term or until his or

16 her successor has been appointed and qualified. To be eligible for
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appointment, the Chief Administrative Law Judge shall have been
admitted to the practice of law in this state for at least ten years and
shall be knowledgeable on the subject of administrative law. The Chief
Administrative Law Judge shall devote full time to the duties of his or

her office and shall not engage in the private practice of law.

(b) The Chief Administrative Law Judge may be removed during

his or her term by the Governor for good cause shown.

(c) The Chief Administrative Law Judge shall be exempt from the
classified service, shall receive an annual salary in the amount of
eighty-five per cent of the annual salary received by a judge of the
Superior Court and shall be eligible for longevity payments under

section 5-213 of the general statutes.

(d) The Chief Administrative Law Judge, administrative law judges,
assistants and other employees of the Office of Administrative
Hearings shall be entitled to the fringe benefits applicable to other state
employees, shall be included under the provisions of chapters 65 and
66 of the general statutes regarding disability and retirement of state
employees and shall receive full retirement credit for each year or
portion thereof for which retirement benefits are paid for service as
such Chief Administrative Law Judge, administrative law judge,

assistant or other employee.

Sec. 3. (NEW) (Effective October 1, 2005) (a) The Chief Administrative
Law Judge shall be the chief executive officer of the Office of
Administrative Hearings and shall:

(1) Have all of the powers specifically granted in the general statutes
and any additional powers that are reasonable and necessary to enable
the Chief Administrative Law Judge to carry out the duties of his or
her office, including, but not limited to, the powers and duties

specified in section 4-8 of the general statutes;

(2) Have the power to administer the Office of Administrative
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Hearings, establish, consolidate, alter or abolish any division or other
unit in said office, appoint the heads of such units and fix their duties,
and establish, consolidate or alter any position in said office;

(3) Have the power to appoint, prescribe the duties of and, subject to
the provisions of subsection (e) of section 4 of this act, remove for
cause such administrative law judges, assistants and other employees

as may be necessary for the Office of Administrative Hearings;
(4) Have all the powers and duties of an administrative law judge;

(5) Develop and implement a program of evaluation of
administrative law judges, including consideration of competence,
productivity and demeanor, to aid the Chief Administrative Law
Judge in the performance of his or her duties and to assist in the
promotion, demotion, removal or transfer of administrative law

judges;

(6) Prepare an edited version of a proposed final decision and final
decision that shall not disclose protected information in any case
where any provision of the general statutes, federal law, state or
federal regulations or an order of a court of competent jurisdiction bars
the disclosure of the identity of any person or party or bars the

disclosure of any other information;

(7) Collect, compile and prepare statistics and other data with
respect to the operations of the Office of Administrative Hearings and
submit annually to the Governor and the General Assembly a report
on such operations, including, but not limited to, the number of
hearings initiated, the number of proposed final decisions rendered,
the number of partial or total reversals of such decisions by the
agencies, the number of final decisions rendered and the number of
proceedings pending;

(8) Study the subject of administrative adjudication in all its aspects

and develop recommendations to promote the goals of impartiality,
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fairness, uniformity and cost-effectiveness in the administration and

conduct of hearings of contested cases;

(9) Adopt regulations, in accordance with chapter 54 of the general
statutes, to carry out the provisions of sections 1 to 9, inclusive, and 20
of this act and sections 4-176e to 4-181a, inclusive, of the general
statutes, as amended by this act, and the policies of the Office of
Administrative Hearings in connection therewith. Such regulations,
with respect to contested cases heard by said office, shall supersede
any inconsistent agency regulations, policies or procedures, except
those mandated by the general statutes or federal law, and shall
include, but not be limited to, standards related to time limits for
agency action in contested cases pursuant to applicable provisions of
the general statutes, and standards for the giving of notices of
hearings, for the scheduling of hearings and for the assignment of

administrative law judges;

(10) Develop and maintain a program for the continuing training
and education of administrative law judges and ancillary personnel
and, as far as practicable, assign administrative law judges to enable

them to develop experience in hearing specific types of cases;

(11) Index, by name and subject, all written orders and final
decisions and make all indices, proposed final decisions and final
decisions available for public inspection and copying electronically
and to the extent required by the Freedom of Information Act, as

defined in section 1-200 of the general statutes;

(12) In the discretion of the Chief Administrative Law Judge, assign
to an administrative law judge, who has been transferred to the Office
of Administrative Hearings pursuant to section 9 of this act but who
has not been admitted to the practice of law in this state for at least ten
years, matters and duties consistent with the experience and expertise
of such administrative law judge, including, but not limited to, finding
facts, conducting hearings, making recommended decisions for

approval by an administrative law judge designated by the Chief
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Administrative Law Judge, and making proposed final decisions and

final decisions; and

(13) Determine whether any contested case referred to the Office of
Administrative Hearings that was assigned to a hearing officer prior to
the effective date of this section shall remain with such hearing officer

or be assigned to an administrative law judge.

(b) Any Deputy Chief Administrative Law Judge of the Office of
Administrative Hearings shall be appointed by the Chief
Administrative Law Judge from among the administrative law judges.

Sec. 4. (NEW) (Effective October 1, 2005) (a) Each administrative law
judge of the Office of Administrative Hearings shall be appointed,
with the advice and consent of the General Assembly, by the Chief
Administrative Law Judge. Each administrative law judge shall have
been admitted to the practice of law in this state for at least ten years
and shall be knowledgeable on the subject of administrative law. The
provisions of this subsection do not apply to human rights referees,
hearing adjudicators and hearing officers transferred to the Office of

Administrative Hearings pursuant to section 9 of this act.

(b) An administrative law judge shall receive an annual salary in the
amount of seventy-five per cent of the annual salary received by a
judge of the Superior Court and shall be eligible for longevity
payments under section 5-213 of the general statutes. Each
administrative law judge shall devote full time to the duties of an
administrative law judge and shall not engage in the private practice of

law.

(c) The Chief Administrative Law Judge may appoint qualified
individuals to serve as temporary administrative law judges when
administrative law judges are not available or when the Chief
Administrative Law Judge finds that the subject matter or other
circumstances of a specific case requires the appointment of a

temporary administrative law judge having expertise in such subject
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matter or circumstances. Temporary administrative law judges shall
not be employees of the Office of Administrative Hearings and shall be
compensated for their services on a contractual basis for each hearing
pursuant to a reasonable fee schedule established by the Chief
Administrative Law Judge. Temporary administrative law judges shall
have the same qualifications for appointment as administrative law
judges, as provided in subsection (a) of this section. Any provision of
the general statutes referring to an administrative law judge shall be
deemed to include a temporary administrative law judge, unless the
context otherwise requires.

(d) All administrative law judges shall comply with the Code of
Judicial Conduct adopted by the judges of the Superior Court, except
that the Chief Administrative Law Judge shall, by regulation,
determine which provisions of the code are not applicable to a
temporary administrative law judge. The Chief Administrative Law
Judge, on finding a wilful violation of the code by an administrative
law judge, may discipline such administrative law judge by

reprimand, suspension or removal from office.

(e) An administrative law judge, assistant or other employee of the
Office of Administrative Hearings removed, suspended, demoted or
subjected to disciplinary action or other adverse employment action
may appeal to the Employees' Review Board in accordance with

chapter 67 of the general statutes.

Sec. 5. (NEW) (Effective October 1, 2005) (a) All hearings in contested
cases conducted by the Office of Administrative Hearings shall be
conducted by an administrative law judge assigned by the Chief
Administrative Law Judge and shall be conducted in accordance with
sections 1 to 9, inclusive, and 20 of this act and sections 4-176e to 4-

181a of the general statutes, as amended by this act.

(b) The Chief Administrative Law Judge shall assign an
administrative law judge to conduct each proceeding that the Office of

Administrative Hearings is required to conduct by any provision of
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the general statutes. The Chief Administrative Law Judge may assign
an administrative law judge, if requested by an agency or a
municipality, to conduct or assist in a proceeding other than a
proceeding that said office is required to conduct. Any proceeding
conducted for a municipality pursuant to any requirement of the
general statutes or by agreement shall be on a contract basis with the

municipality.

(c) Unless different time limits are provided by any provision of the
general statutes for contested cases before an agency, the time limits
provided in sections 4-176e to 4-18la of the general statutes, as
amended by this act, apply to all contested cases conducted by the

Office of Administrative Hearings.

Sec. 6. (NEW) (Effective October 1, 2005) An administrative law judge
may conduct hearings, settlement conferences and settlement
negotiations held by the Office of Administrative Hearings. If a
contested case is not resolved through mediation or settlement, either
party may proceed to a hearing. An administrative law judge who
attempted to settle or mediate a matter may not thereafter be assigned
to hear the matter. If a contested case is resolved by stipulation, agreed
settlement or consent order to the administrative law judge, the
administrative law judge shall issue an order dismissing the contested
case. The order shall incorporate by reference such stipulation, agreed
settlement or consent order which shall be attached thereto. The order
shall further provide that no findings of fact or conclusions of law have
been made regarding any alleged violations of the law. The order and
stipulation, agreed settlement or consent order may be enforceable by
any party in Superior Court. A party may petition the superior court
for the judicial district of New Britain for enforcement of the order and
stipulation, agreed settlement or consent order and for appropriate

temporary relief or a restraining order.

Sec. 7. (NEW) (Effective October 1, 2005) (a) Notwithstanding any
provision of law, and except as set forth in subsection (b) of this
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section, the Office of Administrative Hearings shall conduct hearings
in contested cases and render proposed final decisions or, if authorized
or required by law, final decisions on behalf of agencies designated
pursuant to section 8 of this act and sections 4-61dd, 10-76h, 10-186, 10-
187, 10-233d, 46a-57, 46a-68a, 46a-68h, 46a-68i, 46a-83, 46a-84 and 46a-
86 of the general statutes, as amended by this act, and hearings filed
pursuant to Section 504 of the federal Rehabilitation Act of 1973, 29
USC 791 et seq., involving a local or regional education agency or a
regional vocational technical school and the constituent units of the

state system of higher education.

(b) No administrative law judge may be assigned by the Chief

Administrative Law Judge to hear a contested case with respect to:

(1) Any hearing that is required by federal law to be conducted by a

specific agency or other hearing authority;

(2) Any matter where the head of the agency, or one or more of the
members of a multimember agency, presides at the hearing in a

contested case; or

(3) Any matter exempted under sections 4-186 and 4-188a of the
general statutes, as amended by this act, unless a request is made by an

agency and agreed to by the Chief Administrative Law Judge.

Sec. 8. (NEW) (Effective October 1, 2005) (a) On and after the effective
date of this section, contested cases brought by or before the
Department of Social Services pursuant to chapter 319q of the general
statutes, the Department of Mental Retardation, the Bureau of
Rehabilitation Services within the Department of Social Services and
the Department of Transportation shall be referred to the Office of
Administrative Hearings for hearing.

(b) On and after the effective date of this section, contested cases
brought by or before the Department of Consumer Protection shall be

referred to the Office of Administrative Hearings for hearing, except
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for contested cases involving licensing that are heard by the

Commissioner of Consumer Protection.

(c) (1) Notwithstanding the provisions of section 20-8a of the general
statutes, on and after the effective date of this section, all statements of
charges regarding a physician brought by the Department of Public
Health pursuant to section 20-13e of the general statutes shall be
referred to the Office of Administrative Hearings for hearing and final
decision.

(2) On and after the effective date of this section, contested cases
brought by or before the Department of Public Health shall be referred
to the Office of Administrative Hearings for hearing, except for
contested cases that are heard by multimember professional licensing
boards, but not including such contested cases that are required to be

referred pursuant to subdivision (1) of this subsection.

(d) Notwithstanding the provisions of subsection (b) of section 1-82
of the general statutes and subsection (b) of section 1-93 of the general
statutes, on and after the effective date of this section, a finding that
probable cause exists for the violation of any provision of part I or II of
chapter 10 of the general statutes regarding the codes of ethics for
public officials and lobbyists shall be referred to the Office of

Administrative Hearings for hearing and final decision.

(e) Notwithstanding any provision of the general statutes, any
agency or head of the agency that is not required to refer contested
cases to the Office of Administrative Hearings pursuant to this section
or any other provision of the general statutes may refer any contested
case brought by or before such agency to the Office of Administrative
Hearings for purposes of a full adjudication of the contested case by an

administrative law judge.

(f) Nothing in this section shall preclude any agency or municipality
from referring any matter pending before such agency or municipality

to the Office of Administrative Hearings, with the consent of the Chief
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Administrative Law Judge, for purposes of mediation or settlement

before such matter becomes a contested case.

Sec. 9. (NEW) (Effective October 1, 2005) Notwithstanding any
provision of the general statutes, each human rights referee serving at
the Commission on Human Rights and Opportunities on the effective
date of this section and each full-time hearing adjudicator or hearing
officer employed at the Department of Public Health, the Department
of Social Services or the Department of Transportation on the effective
date of this section shall be transferred to the Office of Administrative
Hearings for the purpose of performing duties as an administrative

law judge.

Sec. 10. Section 4-166 of the general statutes is repealed and the
following is substituted in lieu thereof (Effective October 1, 2005):

As used in this chapter and sections 1 to 9, inclusive, and 20 of this

act:

(1) "Agency" means each state board, commission, department or
officer authorized by law to make regulations or to determine
contested cases, but does not include either house or any committee of
the General Assembly, the courts, the Council on Probate Judicial
Conduct, the Governor, Lieutenant Governor or Attorney General, or
town or regional boards of education, or automobile dispute

settlement panels established pursuant to section 42-181;

(2) "Contested case" means a proceeding, including but not
restricted to rate-making, price fixing and licensing, in which the legal
rights, duties or privileges of a party are required by state statute or
regulation to be determined by an agency or by the Office of

Administrative Hearings after an opportunity for hearing or in which a

hearing is in fact held, but does not include proceedings on a petition

for a declaratory ruling under section 4-176, as amended by this act,

hearings referred to in section 4-168 or hearings conducted by the

Department of Correction or the Board of Pardons and Paroles;
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(3) "Final decision" means (A) the [agency] determination in a

contested case made pursuant to section 4-179, as amended by this act,

section 20 of this act and section 4-180, as amended by this act, (B) a

declaratory ruling issued by an agency pursuant to section 4-176, as

amended by this act, or (C) [an agency] a decision made after

reconsideration of a final decision. The term does not include a

preliminary or intermediate ruling or order, [of an agency,] or a ruling

[of an agency] granting or denying a petition for reconsideration;

(4) "Hearing officer" means an individual appointed by an agency to

conduct a hearing in an agency proceeding that is not conducted by an

administrative law judge pursuant to section 7 of this act. Such

individual may be a staff employee of the agency;

(5) "Intervenor" means a person, other than a party, granted status
as an intervenor by an agency in accordance with the provisions of
subsection (d) of section 4-176 or subsection (b) of section 4-177a, as

amended by this act;

(6) "License" includes the whole or part of any agency permit,
certificate, approval, registration, charter or similar form of permission
required by law, but does not include a license required solely for

revenue purposes,

(7) "Licensing" includes the agency process respecting the grant,
denial, renewal, revocation, suspension, annulment, withdrawal or

amendment of a license;

(8) "Party" means each person (A) whose legal rights, duties or
privileges are required by statute to be determined by an agency
proceeding and who is named or admitted as a party, (B) who is
required by law to be a party in an agency proceeding or (C) who is
granted status as a party under subsection (a) of section 4-177a, as

amended by this act;

(9) "Person" means any individual, partnership, corporation, limited
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liability company, association, governmental subdivision, agency or
public or private organization of any character, but does not include
the agency conducting the proceeding;

(10) "Presiding officer" means the head of the agency presiding at a

hearing, the member of [an] a multimember agency or the hearing

officer designated by the head of the agency to preside at [the] a
hearing, or an administrative law judge presiding at a hearing;

(11) "Proposed final decision" means a final decision proposed [by

an agency or a presiding officer] under section 4-179, as amended by

this act, or section 20 of this act;

(12) "Proposed regulation" means a proposal by an agency under
the provisions of section 4-168 for a new regulation or for a change in,
addition to or repeal of an existing regulation;

(13) '"Regulation" means each agency statement of general
applicability, without regard to its designation, that implements,
interprets, or prescribes law or policy, or describes the organization,
procedure, or practice requirements of any agency. The term includes
the amendment or repeal of a prior regulation, but does not include
(A) statements concerning only the internal management of any
agency and not affecting private rights or procedures available to the
public, (B) declaratory rulings issued pursuant to section 4-176, as

amended by this act, or (C) intra-agency or interagency memoranda;

(14) "Regulation-making" means the process for formulation and

adoption of a regulation;

(15) "Administrative law judge" means an administrative law judge

or temporary administrative law judge appointed in accordance with

sections 4 and 9 of this act;

(16) "Head of the agency" means the individual or group of

individuals constituting the highest authority within an agency.
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Sec. 11. Subsection (g) of section 4-176 of the general statutes is
repealed and the following is substituted in lieu thereof (Effective
October 1, 2005):

(g) If the agency conducts a hearing in a proceeding for a
declaratory ruling, the provisions of subsection [(b)] (e) of section [4-
177c] 4-177a, as amended by this act, section 4-178, as amended by this
act, and section 4-179, as amended by this act, shall apply to the

hearing.

Sec. 12. Section 4-176e of the general statutes is repealed and the
following is substituted in lieu thereof (Effective October 1, 2005):

Except as otherwise required by the general statutes, a [hearing in

an agency proceeding may be held before (1)] contested case shall be

heard by (1) an administrative law judge, (2) the head of the agency,

(3) one or more of the members of a multimember agency, or (4) one or

more hearing officers, provided no individual who has personally
carried out the function of an investigator in a contested case may
serve as a hearing officer in that case. [, or (2) one or more of the

members of the agency.]

Sec. 13. Section 4-177 of the general statutes is repealed and the
following is substituted in lieu thereof (Effective October 1, 2005):

(a) In a contested case, all parties shall be afforded an opportunity

for hearing after reasonable notice from the agency.

(b) The notice shall be in writing and shall include: (1) A statement

of the time, place, and nature of the hearing or, if the contested case

has been referred to the Office of Administrative Hearings, a statement

that the matter has been referred to the Office of Administrative

Hearings, that the time and place of the hearing will be set by an

administrative law judge and that describes the nature of the hearing;

(2) a statement of the legal authority and jurisdiction under which the

hearing is to be held; (3) a reference to the particular sections of the
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statutes and regulations involved; and (4) a short and plain statement
of the matters asserted. If the agency or party is unable to state the
matters in detail at the time the notice is served, the initial notice may
be limited to a statement of the issues involved. Thereafter, upon

application, a more definite and detailed statement shall be furnished.

(c) After an agency refers a contested case to the Office of

Administrative Hearings, the agency shall certify the official record in

such contested case to the Office of Administrative Hearings.

Thereafter, a party shall file all documents that are to become part of

such record with the Office of Administrative Hearings. The filing of

such documents with the agency rather than with the Office of

Administrative Hearings shall not be a jurisdictional defect and shall

not be grounds for termination of the proceeding, provided the

administrative law judge may assess appropriate costs and sanctions

against a party who misfiles such documents on a showing of

prejudice resulting from a wilful misfiling. The Office of

Administrative Hearings shall maintain the official record of a

contested case referred to said office.

[(c)] (d) Unless precluded by law, a contested case may be resolved
by stipulation, agreed settlement, or consent order or by the default of

a party.

[(d)] (e) The record in a contested case shall include: (1) Written
notices related to the case; (2) all petitions, pleadings, motions and
intermediate rulings; (3) evidence received or considered; (4) questions
and offers of proof, objections and rulings thereon; (5) the official
transcript, if any, of proceedings relating to the case, or, if not
transcribed, any recording or stenographic record of the proceedings;
(6) proposed final decisions and exceptions thereto; and (7) the final

decision.

[(e)] (f) Any recording or stenographic record of the proceedings
shall be transcribed on request of any party. The requesting party shall
pay the cost of such transcript, unless otherwise provided by law.
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Nothing in this section shall relieve an agency of its responsibility

under section 4-183, as amended by this act, to transcribe the record for

an appeal.

Sec. 14. Section 4-177a of the general statutes is repealed and the
following is substituted in lieu thereof (Effective October 1, 2005):

(@) The presiding officer shall grant a person status as a party in a
contested case if that officer finds that: (1) Such person has submitted a
written petition to the agency or presiding officer and mailed copies to

all parties, at least five days before the date of hearing; and (2) the
petition states facts that demonstrate that the petitioner's legal rights,
duties or privileges shall be specifically affected by [the agency's] a
decision in the contested case.

(b) The presiding officer may grant any person status as an
intervenor in a contested case if that officer finds that: (1) Such person

has submitted a written petition to the agency or presiding officer and

mailed copies to all parties, at least five days before the date of
hearing; and (2) the petition states facts that demonstrate that the
petitioner's participation is in the interests of justice and will not

impair the orderly conduct of the proceedings.

(c) The five-day requirement in subsections (a) and (b) of this
section may be waived at any time before or after commencement of

the hearing by the presiding officer on a showing of good cause.

(d) If a petition is granted pursuant to subsection (b) of this section,
the presiding officer may limit the intervenor's participation to
designated issues in which the intervenor has a particular interest as
demonstrated by the petition and shall define the intervenor's rights to
inspect and copy records, physical evidence, papers and documents, to
introduce evidence, and to argue and cross-examine on those issues.
The presiding officer may further restrict the participation of an
intervenor in the proceedings, including the rights to inspect and copy

records, to introduce evidence and to cross-examine, so as to promote
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the orderly conduct of the proceedings.

(e) Persons not named as parties or intervenors may, in the

discretion of the presiding officer, be given an opportunity to present

oral or written statements. The presiding officer may require any such

statement to be given under oath or affirmation.

Sec. 15. Section 4-177b of the general statutes is repealed and the
following is substituted in lieu thereof (Effective October 1, 2005):

In a contested case, the presiding officer may administer oaths, take
testimony under oath relative to the case, subpoena witnesses and
require the production of records, physical evidence, papers and
documents to any hearing held in the case. If any person disobeys the
subpoena or, having appeared, refuses to answer any question put to
him or to produce any records, physical evidence, papers and

documents requested by the presiding officer, the administrative law

judge or, if the hearing is conducted by the agency, the agency may

apply to the superior court for the judicial district of Hartford or for
the judicial district in which the person resides, or to any judge of that
court if it is not in session, setting forth the disobedience to the
subpoena or refusal to answer or produce, and the court or judge shall
cite the person to appear before the court or judge to show cause why
the records, physical evidence, papers and documents should not be
produced or why a question put to him should not be answered.

Nothing in this section shall be construed to limit the authority of the

agency, the administrative law judge or any party as otherwise

allowed by law.

Sec. 16. Section 4-177c of the general statutes is repealed and the
following is substituted in lieu thereof (Effective October 1, 2005):

[(@)] In a contested case, each party and the agency, including an

agency conducting the proceeding, shall be afforded the opportunity
(1) to inspect and copy relevant and material records, papers and

documents not in the possession of the party or such agency, except as

LCO No. 2871 {D:\Conversion\Tob\h\2005HB-06576-R00-HB.doc } 16 of 59



Raised Bill No. 6576

479
480
481
482

483
484
485
486

487
488

489
490
491
492
493
494
495
496
497
498
499
500
501
502
503
504
505
506
507
508
509
510

otherwise provided by federal law or any other provision of the
general statutes, and (2) at a hearing, to respond, to cross-examine
other parties, intervenors, and witnesses, and to present evidence and

argument on all issues involved.

[(b) Persons not named as parties or intervenors may, in the
discretion of the presiding officer, be given an opportunity to present
oral or written statements. The presiding officer may require any such

statement to be given under oath or affirmation.]

Sec. 17. Section 4-178 of the general statutes is repealed and the
following is substituted in lieu thereof (Effective October 1, 2005):

In contested cases: (1) Any oral or documentary evidence may be

received, but the [agency] presiding officer shall, as a matter of policy,

provide for the exclusion of irrelevant, immaterial or unduly
repetitious evidence; (2) [agencies shall give effect to] the rules of

privilege recognized by law shall be given effect; (3) when a hearing

will be expedited and the interests of the parties will not be prejudiced
substantially, any part of the evidence may be received in written
form; (4) documentary evidence may be received in the form of copies
or excerpts, if the original is not readily available, and upon request,

parties and the agency, including an agency conducting the

proceeding, shall be given an opportunity to compare the copy with

the original; (5) a party and [such] the agency, including an agency

conducting the proceeding, may conduct cross-examinations required

for a full and true disclosure of the facts; (6) notice may be taken of

judicially cognizable facts; [and of] (7) in a proceeding conducted by

the agency or in an agency review of a proposed final decision, notice

may be taken of generally recognized technical or scientific facts

within the agency's specialized knowledge; [(7)] (8) parties shall be
notified in a timely manner of any material noticed, including any
agency memoranda or data, and they shall be afforded an opportunity
to contest the material so noticed; and [(8) the agency's] (9) in a
proceeding conducted by the agency or in an agency review of a
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proposed final decision, the agency may use its experience, technical

competence [,] and specialized knowledge [may be used] in the
evaluation of the evidence.

Sec. 18. Section 4-178a of the general statutes is repealed and the
following is substituted in lieu thereof (Effective October 1, 2005):

If a hearing in a contested case or in a declaratory ruling proceeding
is held before a hearing officer or before less than a majority of the
members of the agency who are authorized by law to render a final
decision, a party, if permitted by regulation and before rendition of the
final decision, may request a review by a majority of the members of
the agency, of any preliminary, procedural or evidentiary ruling made
at the hearing. The majority of the members may make an appropriate

order, including the reconvening of the hearing. The provisions of this

section do not apply to a hearing conducted by an administrative law

judge.

Sec. 19. Section 4-179 of the general statutes is repealed and the
following is substituted in lieu thereof (Effective October 1, 2005):

(@) When, in an agency proceeding that is not conducted by an

administrative law judge, a majority of the members of the agency

who are to render the final decision have not heard the matter or read
the record, the decision, if adverse to a party, shall not be rendered
until a proposed final decision is served upon the parties, and an
opportunity is afforded to each party adversely affected to file
exceptions and present briefs and oral argument to the members of the

agency who are to render the final decision.

(b) A proposed final decision made under this section shall be in
writing and [contain a statement of the reasons for the decision and a
finding of facts and conclusion of law on each issue of fact or law

necessary to the decision] shall comply with the requirements of

subsection (c) of section 4-180, as amended by this act.
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(c) Except when authorized by law to render a final decision for an
agency, a hearing officer shall, after hearing a matter, make a proposed
final decision.

(d) The parties and the agency conducting the proceeding, by

written stipulation, may waive compliance with this section.

Sec. 20. (NEW) (Effective October 1, 2005) (a) Unless a shorter time
period is otherwise required by law, an administrative law judge shall
render a proposed final decision or, if required by law, a final decision
in a contested case not later than forty-five days following the close of
evidence or the due date for the filing of briefs, whichever is later,
provided such time period may, for good cause, be extended for not
more than an additional forty-five days with the approval of the Chief
Administrative Law Judge. An application for any such extension shall
be filed by the administrative law judge with the Chief Administrative
Law Judge, and any such approval shall be granted, before the
expiration of the initial forty-five-day time period.

(b) A proposed final decision rendered by an administrative law
judge shall be delivered promptly to each party or the party's
authorized representative, and to the agency, personally or by United
States mail, certified or registered, postage prepaid, return receipt
requested. After such proposed final decision is rendered, the record in

the contested case shall be delivered promptly to the agency.

(c) A proposed final decision rendered by an administrative law
judge shall become a final decision of the agency unless the head of the
agency, not later than twenty-one days following the date the
proposed final decision is delivered or mailed to the agency, modifies
or rejects the proposed final decision, provided the head of the agency
may, before expiration of such time period and for good cause, certify
the extension of such time period for not more than an additional
twenty-one days. If the head of the agency modifies or rejects the
proposed final decision, the head of the agency shall state the reason

for the modification or rejection on the record. In reviewing a proposed
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final decision rendered by an administrative law judge, the head of the
agency shall afford each party, including the agency, an opportunity to
present briefs and may afford each party, including the agency, an

opportunity to present oral argument.

(d) If, within the time period provided in subsection (c) of this
section, the head of the agency, in reviewing a proposed final decision
rendered by an administrative law judge, determines that additional
evidence is necessary, the head of the agency shall refer the matter to
the Office of Administrative Hearings. The Chief Administrative Law
Judge shall assign the administrative law judge who rendered such
proposed final decision to take the additional evidence unless such
administrative law judge is unavailable. After taking the additional
evidence, the administrative law judge shall, not later than thirty days
following such referral, prepare a proposed final decision as provided
in this section based on such additional evidence and the record of the

prior hearing.

(e) A proposed final decision made under this section shall be in
writing and shall comply with the requirements of subsection (c) of
section 4-180 of the general statutes, as amended by this act.

Sec. 21. Section 4-180 of the general statutes is repealed and the
following is substituted in lieu thereof (Effective October 1, 2005):

(a) Each agency shall proceed with reasonable dispatch to conclude
any matter pending before it and, in all hearings of contested cases
conducted by the agency, shall render a final decision within ninety

days following the close of evidence or the due date for the filing of
briefs, whichever is later. [, in such proceedings.]

(b) If, in any contested case, any agency fails to comply with the

provisions of subsection (a) of this section [in any contested case] or

subsection (a) of section 4-179, as amended by this act, or if any agency

or administrative law judge fails to comply with the provisions of

section 20 of this act, any party [thereto] to such contested case may
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apply to the superior court for the judicial district of [Hartford] New
Britain for an order requiring the agency or administrative law judge

to render a final decision or proposed final decision forthwith. The

court, after hearing, shall issue an appropriate order.

(c) A final decision in a contested case shall be in writing or, if there

is no proposed final decision, orally stated on the record. [and, if

adverse to a party,] A proposed final decision and a final decision in a

contested case shall include [the agency's] findings of fact and

conclusions of law necessary to [its] the decision and shall be made by

applying all pertinent provisions of law. Findings of fact shall be based

exclusively on the evidence in the record and on matters noticed. The

[agency shall state in] proposed final decision and the final decision

shall contain the name of each party and the most recent mailing
address, provided to the agency, of the party or his authorized

representative. If the final decision is orally stated on the record, each

such name and mailing address shall be included in the record.

(d) The final decision shall be delivered promptly to each party or
his authorized representative and, in the case of a final decision by an

administrative law judge authorized by law to render such decision, to

the agency, personally or by United States mail, certified or registered,
postage prepaid, return receipt requested. [The] An agency rendering a

final decision shall immediately transmit a copy of such decision to the

Office of Administrative Hearings. A proposed final decision that

becomes a final decision because of agency inaction, as provided in

subsection (c) of section 20 of this act, shall become effective at the

expiration of the time period specified in said subsection or on a later

date specified in such proposed final decision. Any other final decision

shall be effective when personally delivered or mailed or on a later

date specified [by the agency] in such final decision. The date of

delivery or mailing of a proposed final decision and a final decision

shall be endorsed on the front of the decision or on a transmittal sheet

included with the decision.
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Sec. 22. Subsection (a) of section 4-180a of the general statutes is
repealed and the following is substituted in lieu thereof (Effective
October 1, 2005):

(a) In addition to other requirements imposed by any provision of
law, each agency shall index, by name and subject, all written orders
and final decisions rendered on or after October 1, 1989, and shall

make [them] all proposed final decisions and final decisions available

for public inspection and copying, to the extent required by the
Freedom of Information Act, as defined in section 1-200.

Sec. 23. Subsection (a) of section 4-181 of the general statutes is
repealed and the following is substituted in lieu thereof (Effective
October 1, 2005):

(@) Unless required for the disposition of ex parte matters

authorized by law, no hearing officer, administrative law judge or

member of an agency who, in a contested case, is to render a final
decision or to make a proposed final decision shall communicate,
directly or indirectly, in connection with any issue of fact, with any
person or party, or, in connection with any issue of law, with any party
or the party's representative, without notice and opportunity for all

parties to participate.

Sec. 24. Section 4-181a of the general statutes is repealed and the
following is substituted in lieu thereof (Effective October 1, 2005):

(a) (1) Unless otherwise provided by law, a party or the agency in a

contested case may, within fifteen days after the personal delivery or

mailing of the final decision or within fifteen days after the date that a

proposed final decision becomes a final decision because of agency

inaction, as provided in subsection (c) of section 20 of this act, file with

the [agency] authority that rendered the decision a petition for

reconsideration of the decision on the ground that: (A) An error of fact
or law should be corrected; (B) new evidence has been discovered

which materially affects the merits of the case and which for good
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reasons was not presented in the agency proceeding; or (C) other good
cause for reconsideration has been shown. Within twenty-five days of
the filing of the petition, the [agency] authority that rendered the

decision shall decide whether to reconsider the final decision. The

failure of the [agency] authority that rendered the decision to make

that determination within twenty-five days of such filing shall

constitute a denial of the petition.

(2) Within forty days of the personal delivery or mailing of the final
decision, the [agency] authority that rendered the decision, regardless

of whether a petition for reconsideration has been filed, may decide to

reconsider the final decision.

(3) If the [agency] authority that rendered the decision decides to
reconsider a final decision, pursuant to subdivision (1) or (2) of this

subsection, the [agency] authority that rendered the decision shall

proceed in a reasonable time to conduct such additional proceedings
as may be necessary to render a decision modifying, affirming, or

reversing the final decision.

(b) On a showing of changed conditions, the [agency] authority that

rendered the decision may reverse or modify the final decision, at any

time, at the request of any person or on [the agency's own] motion of

the authority that rendered the decision. The procedure set forth in this
chapter for contested cases shall be applicable to any proceeding in
which such reversal or modification of any final decision is to be
considered. The party or parties who were the subject of the original
final decision, or their successors, if known, and intervenors in the
original contested case, shall be notified of the proceeding and shall be
given the opportunity to participate in the proceeding. Any decision to
reverse or modify a final decision shall make provision for the rights or
privileges of any person who has been shown to have relied on such
final decision.

(c) The [agency] authority that rendered the decision may, without

further proceedings, modify a final decision to correct any clerical
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error. A person may appeal that modification under the provisions of

section 4-183, as amended by this act, or, if an appeal is pending when

the modification is made, may amend the appeal.

(d) For the purposes of this section and section 4-183, as amended

by this act, in the case of a proposed final decision that becomes a final

decision because of agency inaction, as provided in subsection (c) of

section 20 of this act, the authority that rendered the decision shall be

deemed to be the agency.

Sec. 25. Section 4-183 of the general statutes is repealed and the
following is substituted in lieu thereof (Effective October 1, 2005):

(@) A person who has exhausted all administrative remedies
available within the agency and who is aggrieved by a final decision
may appeal to the Superior Court as provided in this section. The filing
of a petition for reconsideration is not a prerequisite to the filing of

such an appeal.

(b) A person may appeal a preliminary, procedural or intermediate
agency action or ruling to the Superior Court if (1) it appears likely that
the person will otherwise qualify under this chapter to appeal from the
final agency action or ruling, and (2) postponement of the appeal

would result in an inadequate remedy.

(c) Within forty-five days after mailing of the final decision under

section 4-180, as amended by this act, or, if there is no mailing, within

forty-five days after personal delivery of the final decision under said

section or, if a proposed final decision becomes a final decision because

of agency inaction, as provided in subsection (c) of section 20 of this

act, within forty-five days after the decision becomes final, a person

appealing as provided in this section shall serve a copy of the appeal
on the agency [that rendered the final decision] at its office or at the
office of the Attorney General in Hartford and file the appeal with the
clerk of the superior court for the judicial district of New Britain or for

the judicial district wherein the person appealing resides or, if that
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person is not a resident of this state, with the clerk of the court for the

judicial district of New Britain. An appeal of a final decision under this

section shall be taken within such applicable forty-five-day period

regardless of the effective date of the final decision. Within that time,

the person appealing shall also serve a copy of the appeal on each
party listed in the final decision at the address shown in the decision,
provided failure to make such service within forty-five days on parties
other than the agency [that rendered the final decision] shall not
deprive the court of jurisdiction over the appeal. Service of the appeal
shall be made by (1) United States mail, certified or registered, postage
prepaid, return receipt requested, without the use of a state marshal or
other officer, or (2) personal service by a proper officer or indifferent
person making service in the same manner as complaints are served in
ordinary civil actions. If service of the appeal is made by mail, service
shall be effective upon deposit of the appeal in the mail.

(d) The person appealing, not later than fifteen days after filing the
appeal, shall file or cause to be filed with the clerk of the court an
affidavit, or the state marshal's return, stating the date and manner in
which a copy of the appeal was served on each party and on the
agency [that rendered the final decision,] and, if service was not made
on a party, the reason for failure to make service. If the failure to make
service causes prejudice to any party to the appeal or to the agency, the

court, after hearing, may dismiss the appeal.

(e) If service has not been made on a party, the court, on motion,
shall make such orders of notice of the appeal as are reasonably
calculated to notify each party not yet served.

(f) The filing of an appeal shall not, of itself, stay enforcement of [an
agency] a final decision. An application for a stay may be made to the
agency, to the court or to both. Filing of an application with the agency
shall not preclude action by the court. A stay, if granted, shall be on

appropriate terms.

(g) Within thirty days after the service of the appeal, or within such
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further time as may be allowed by the court, the agency shall
transcribe any portion of the record that has not been transcribed and
transmit to the reviewing court the original or a certified copy of the
entire record of the proceeding appealed from, which shall include the
[agency's] findings of fact and conclusions of law, separately stated. By
stipulation of all parties to such appeal proceedings, the record may be
shortened. A party unreasonably refusing to stipulate to limit the
record may be taxed by the court for the additional costs. The court
may require or permit subsequent corrections or additions to the
record.

(h) If, before the date set for hearing on the merits of an appeal,
application is made to the court for leave to present additional
evidence, and it is shown to the satisfaction of the court that the

additional evidence is material and that there were good reasons for

failure to present it in the proceeding before the [agency] authority that
rendered the decision, the court may order that the additional

evidence be taken before the [agency] authority that rendered the

decision upon conditions determined by the court. The [agency]

authority that rendered the decision may modify its findings and

decision by reason of the additional evidence and shall file that
evidence and any modifications, new findings, or decisions with the

reviewing court.

(i) [The] Except as otherwise provided by law, the appeal shall be

conducted by the court without a jury and shall be confined to the
record. If alleged irregularities in procedure before the [agency]

presiding officer are not shown in the record or if facts necessary to

establish aggrievement are not shown in the record, proof limited
thereto may be taken in the court. The court, upon request, shall hear

oral argument and receive written briefs.

(j) [The] Unless a different standard of review is provided by law,

the court shall not substitute its judgment for that of the [agency]
authority that rendered the decision as to the weight of the evidence
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on questions of fact. The court shall affirm the final decision [of the
agency] unless the court finds that substantial rights of the person
appealing have been prejudiced because the administrative findings,
inferences, conclusions, or decisions are: (1) In violation of
constitutional or statutory provisions; (2) in excess of the statutory
authority of the agency; (3) made upon unlawful procedure; (4)
affected by other error of law; (5) clearly erroneous in view of the
reliable, probative, and substantial evidence on the whole record; or (6)
arbitrary or capricious or characterized by abuse of discretion or
clearly unwarranted exercise of discretion. If the court finds such
prejudice, it shall sustain the appeal and, if appropriate, may render a
judgment under subsection (k) of this section or remand the case for
further proceedings. For the purposes of this section, a remand is a

final judgment.

(k) If a particular agency action is required by law, the court, on
sustaining the appeal, may render a judgment that modifies the
[agency] final decision, orders the particular agency action, or orders
the agency to take such action as may be necessary to effect the

particular action.

(I) In all appeals taken under this section, costs may be taxed in
favor of the prevailing party in the same manner, and to the same
extent, that costs are allowed in judgments rendered by the Superior
Court. No costs shall be taxed against the state, except as provided in
section 4-184a.

(m) In any case in which a person appealing claims that he cannot
pay the costs of an appeal under this section, he shall, within the time
permitted for filing the appeal, file with the clerk of the court to which
the appeal is to be taken an application for waiver of payment of such
fees, costs and necessary expenses, including the requirements of
bond, if any. The application shall conform to the requirements
prescribed by rule of the judges of the Superior Court. After such

hearing as the court determines is necessary, the court shall render its
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judgment on the application, which judgment shall contain a statement
of the facts the court has found, with its conclusions thereon. The filing
of the application for the waiver shall toll the time limits for the filing
of an appeal until such time as a judgment on such application is
rendered.

Sec. 26. Section 4-188a of the general statutes is repealed and the
following is substituted in lieu thereof (Effective October 1, 2005):

[The] Except for student discipline matters and hearings brought
pursuant to Section 504 of the federal Rehabilitation Act of 1973, 29
USC 791 et seq., the provisions of this chapter shall not apply to the

constituent units of the state system of higher education, provided the
board of trustees for each such constituent unit shall (1) after providing
a reasonable opportunity for interested persons to present their views,
promulgate written statements of policy concerning personnel policies,
[and student discipline,] which shall be made available to members of
the public, and (2) in cases of dismissal of tenured, unclassified
employees, dismissal of nontenured, unclassified employees prior to
the end of their appointment, and proposed disciplinary action against
a student, promulgate procedures which shall provide (A) written
notice to affected persons of the reasons for the proposed action; (B) a
statement that the affected person is entitled to a hearing if he so

requests; and (C) a written decision following the hearing.

Sec. 27. Subsection (e) of section 1-82a of the general statutes is
repealed and the following is substituted in lieu thereof (Effective
October 1, 2005):

(e) The commission shall make public a finding of probable cause
not later than five business days after the termination of the
investigation. At such time the entire record of the investigation shall
become public, except that the commission may postpone examination
or release of such public records for a period not to exceed fourteen
days for the purpose of reaching a stipulation agreement pursuant to
subsection [(c)] (d) of section 4-177, as amended by this act.
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Sec. 28. Subsection (e) of section 1-93a of the general statutes is
repealed and the following is substituted in lieu thereof (Effective
October 1, 2005):

(e) The commission shall make public a finding of probable cause
not later than five business days after the termination of the
investigation. At such time the entire record of the investigation shall
become public, except that the commission may postpone examination
or release of such public records for a period not to exceed fourteen
days for the purpose of reaching a stipulation agreement pursuant to
subsection [(c)] (d) of section 4-177, as amended by this act.

Sec. 29. Subsection (b) of section 4-61dd of the general statutes is

repealed and the following is substituted in lieu thereof (Effective
October 1, 2005):

(b) (1) No state officer or employee, as defined in section 4-141, no
quasi-public agency officer or employee, no officer or employee of a
large state contractor and no appointing authority shall take or
threaten to take any personnel action against any state or quasi-public
agency employee or any employee of a large state contractor in
retaliation for such employee's disclosure of information to the
Auditors of Public Accounts or the Attorney General under the

provisions of subsection (a) of this section.

(2) If a state or quasi-public agency employee or an employee of a
large state contractor alleges that a personnel action has been
threatened or taken in retaliation for such employee's disclosure of
information to the Auditors of Public Accounts or the Attorney
General under the provisions of subsection (a) of this section, the
employee may notify the Attorney General, who shall investigate
pursuant to subsection (a) of this section. After the conclusion of such
investigation, the Attorney General, the employee or the employee's
attorney may file a complaint concerning such personnel action with
the [Chief Human Rights Referee designated under section 46a-57]
Office of Administrative Hearings. The Chief [Human Rights Referee]
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Administrative Law Judge shall assign the complaint to [a human

rights referee appointed under said section 46a-57] an administrative

law judge, who shall conduct a hearing and issue a decision
concerning whether the officer or employee taking or threatening to
take the personnel action violated any provision of this section. If the

[human rights referee] administrative law judge finds such a violation,

the [referee] administrative law judge may award the aggrieved

employee reinstatement to the employee's former position, back pay
and reestablishment of any employee benefits to which the employee
would otherwise have been eligible if such violation had not occurred,
reasonable attorneys' fees, and any other damages. For the purposes of

this subsection, such [human rights referee] administrative law judge

shall act as an independent hearing officer. The decision of [a human

rights referee] an administrative law judge under this subsection may

be appealed by any person who was a party at such hearing, in

accordance with the provisions of section 4-183, as amended by this

act.

(3) The Chief [Human Rights Referee] Administrative Law Judge

shall adopt regulations, in accordance with the provisions of chapter

54, establishing the procedure for filing complaints and noticing and

conducting hearings under subdivision (2) of this subsection.

(4) As an alternative to the provisions of subdivisions (2) and (3) of
this subsection (A) a state or quasi-public agency employee who
alleges that a personnel action has been threatened or taken may file an
appeal within thirty days of knowledge of the specific incident giving
rise to such claim with the Employees' Review Board under section 5-
202, or, in the case of a state or quasi-public agency employee covered
by a collective bargaining contract, in accordance with the procedure
provided by such contract, or (B) an employee of a large state
contractor alleging that such action has been threatened or taken may,
after exhausting all available administrative remedies, bring a civil
action in accordance with the provisions of subsection (c) of section 31-
51m.
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(5) In any proceeding under subdivision (2), (3) or (4) of this
subsection concerning a personnel action taken or threatened against
any state or quasi-public agency employee or any employee of a large
state contractor, which personnel action occurs within one year after
the employee first transmits facts and information concerning a matter
under subsection (a) of this section to the Auditors of Public Accounts
or the Attorney General, there shall be a rebuttable presumption that
the personnel action is in retaliation for the action taken by the

employee under subsection (a) of this section.

Sec. 30. Section 10-76h of the general statutes is repealed and the
following is substituted in lieu thereof (Effective October 1, 2005):

(@) (1) A parent or guardian of a child requiring special education
and related services pursuant to sections 10-76a to 10-76g, inclusive, a
pupil if such pupil is an emancipated minor or eighteen years of age or
older requiring such services, a surrogate parent appointed pursuant
to section 10-94g, or the Commissioner of Children and Families, or a
designee of said commissioner, on behalf of any such child in the
custody of said commissioner, may request, in writing, a hearing of the
local or regional board of education or the unified school district
responsible for providing such services whenever such board or
district proposes or refuses to initiate or change the identification,
evaluation or educational placement of or the provision of a free
appropriate public education to such child or pupil. The local or
regional board of education or the unified school district shall, not later
than seven calendar days after receipt of a request for a hearing, notify
the Department of Education of such request. The local or regional
board of education or the unified school district responsible for
providing special education and related services for a child or pupil
requiring such services under sections 10-76a to 10-76g, inclusive, may
request, upon written notice to the parent or guardian of such child,
the pupil if such pupil is an emancipated minor or is eighteen years of
age or older, the surrogate parent appointed pursuant to section 10-

94¢g, or the Commissioner of Children and Families, or a designee of
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said commissioner, on behalf of any such child or pupil in the custody
of said commissioner, a hearing concerning the decision of the
planning and placement team established pursuant to section 10-76d,
whenever such board or district proposes or refuses to initiate or
change the identification, evaluation or educational placement of or
the provision of a free appropriate public education placement to such
child or pupil, including, but not limited to, refusal of the parent or
guardian, pupil if such pupil is an emancipated minor or is eighteen
years of age or older or the surrogate parent appointed pursuant to
section 10-94g, to give consent for initial evaluation or reevaluation or
the withdrawal of such consent. In the event a planning and placement
team proposes private placement for a child or pupil who requires or
may require special education and related services and the parent,
guardian, pupil if such pupil is an emancipated minor or is eighteen
years of age or older or surrogate parent appointed pursuant to section
10-94g withholds or revokes consent for such placement, the local or
regional board of education shall request a hearing in accordance with
this section and may request mediation pursuant to subsection (f) of
this section, provided such action may be taken only in the event such
parent, guardian, pupil or surrogate parent has consented to the initial
receipt of special education and related services and subsequent to the
initial placement of the child, the local or regional board of education
seeks a private placement. For purposes of this section, [a] "local or
regional board of education or unified school district" includes any
public agency which is responsible for the provision of special
education and related services to children requiring special education

and related services.

(2) The request for a hearing shall contain a statement of the specific

issues in dispute.

(3) A party shall have two years to request a hearing from the time
the board of education proposed or refused to initiate or change the
identification, evaluation or educational placement or the provision of

a free appropriate public education placement to such child or pupil
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provided, if such parent, guardian, pupil or surrogate parent is not
given notice of the procedural safeguards, in accordance with
regulations adopted by the State Board of Education, including notice
of the limitations contained in this section, such two-year limitation
shall be calculated from the time notice of the safeguards is properly

given.

(b) Upon receipt of a written request for a special education hearing
made in accordance with subsection (a) of this section, the Department

of Education shall immediately refer the matter to the Office of

Administrative Hearings. The Office of Administrative Hearings shall

schedule a hearing which shall be held and the decision written and
mailed within forty-five days of the receipt by the Department of

Education of the request for the hearing. An extension of the forty-five-

day time limit may be granted by the [hearing officer] administrative

law judge at the request of either party to the hearing.

(c) (1) [The Department of Education shall, upon receipt of a request
for a special education hearing made in accordance with subsection (a)
of this section, appoint an impartial hearing officer or hearing board.]
The Department of Education shall provide training to [hearing
officers in administrative hearing procedures, including due process,

and] administrative law judges in the special educational needs of

children. [Hearing officers and members of hearing boards shall not be
employees of the Department of Education or any local or regional
board of education, unified school district or public agency involved in
the education or care of the child. A person who is paid to serve as a

hearing officer] An administrative law judge who conducts a hearing

under this section is not deemed to be an employee of the Department

of Education. No person who participated in the previous
identification, evaluation or educational placement of or the provision
of a free appropriate public education to the child or pupil, [nor any]
and no member of the board of education of the school district under
review, shall be [a hearing officer or a member of a hearing board] the

administrative law judge assigned to hear the matter.
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(2) Both parties shall participate in a prehearing conference to
resolve the issues in dispute, if possible and narrow the scope of the
issues. Each party to the hearing shall disclose, not later than five
business days prior to the date the hearing commences, (A)
documentary evidence such party plans to present at the hearing and a
list of witnesses such party plans to call at the hearing, and (B) all
completed evaluations and recommendations based on the offering
party's evaluations that the party intends to use at the hearing. Except

for good cause shown, the [hearing officer] administrative law judge

shall limit each party to such documentary evidence and witnesses as
were properly disclosed and are relevant to the issues in dispute. [A

hearing officer] The administrative law judge may bar any party who

fails to comply with the requirements concerning disclosure of
evaluations and recommendations from introducing any undisclosed
evaluation or recommendation at the hearing without the consent of

the other party.

(3) The [hearing officer or board] administrative law judge shall

hear testimony relevant to the issues in dispute offered by the party
requesting the hearing and any other party directly involved, and may
hear any additional testimony the [hearing officer or board]

administrative law judge deems relevant. The [hearing officer or

board] administrative law judge may require a complete and

independent evaluation or prescription of educational programs by
qualified persons, the cost of which shall be paid by the board of
education or the unified school district. The [hearing officer or board]

administrative law judge shall cause all formal sessions of the hearing

and review to be recorded in order to provide a verbatim record.

(d) (1) The [hearing officer or board] administrative law judge shall

have the authority to confirm, modify, or reject the identification,
evaluation or educational placement of or the provision of a free
appropriate public education to the child or pupil, to determine the
appropriateness of an educational placement where the parent or

guardian of a child requiring special education or the pupil if such
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pupil is an emancipated minor or eighteen years of age or older, has
placed the child or pupil in a program other than that prescribed by
the planning and placement team, or to prescribe alternate special
educational programs for the child or pupil. In the case where a parent
or guardian, or pupil if such pupil is an emancipated minor or is
eighteen years of age or older, or a surrogate parent appointed

pursuant to section 10-94g, has refused consent for initial evaluation or

reevaluation, the [hearing officer or board] administrative law judge
may order an initial evaluation or reevaluation without the consent of
such parent, guardian, pupil or surrogate parent, except that if the
parent, guardian, pupil or surrogate parent appeals such decision
pursuant to subdivision (4) of this subsection, the child or pupil may
not be evaluated or placed pending the disposition of the appeal. The

[hearing officer or board] administrative law judge shall inform the

parent or guardian, or the emancipated minor or pupil eighteen years
of age or older, or the surrogate parent appointed pursuant to section
10-94¢g, or the Commissioner of Children and Families, as the case may
be, and the board of education of the school district or the unified
school district of the decision in writing and mail such decision within
forty-five days after receipt by the board of the request for a hearing
made in accordance with the provisions of subsection (a) of this

section, except that [a hearing officer or board] the administrative law

judge may grant specific extensions of such forty-five-day period in
order to comply with the provisions of subsection (b) of this section.

The [hearing officer] administrative law judge may include in his or

her decision a comment on the conduct of the proceedings. The
findings of fact, conclusions of law and decision shall be written
without personally identifiable information concerning such child or
pupil, so that such decisions may be available for public inspections

pursuant to sections 4-167 and 4-180a, as amended by this act.

(2) If the local or regional board of education or the unified school
district responsible for providing special education for such child or
pupil requiring special education does not take action on the findings

or prescription of the [hearing officer or board] administrative law
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judge within fifteen days after receipt thereof, the State Board of
Education shall take appropriate action to enforce the findings or

prescriptions of the [hearing officer or board] administrative law

judge. Such action may include application to the Superior Court for
injunctive relief to compel such local or regional board or school
district to implement the findings or prescription of the [hearing officer

or board] administrative law judge without the necessity of

establishing irreparable harm or inadequate remedy at law.

(3) If the [hearing officer or board] administrative law judge

upholds the local or regional board of education or the unified school
district responsible for providing special education and related
services for such child or pupil who requires or may require special
education on the issue of evaluation, reevaluation or placement in a
private school or facility, such board or district may evaluate or
provide such services to the child or pupil without the consent of the
parent or guardian, pupil if such pupil is an emancipated minor or is
eighteen years of age or older, or the surrogate parent appointed
pursuant to section 10-94g, subject to an appeal pursuant to

subdivision (4) of this subsection.

(4) Appeals from the decision of the [hearing officer or board]

administrative law judge shall be taken in the manner set forth in

section 4-183, as amended by this act, except the court shall hear
additional evidence at the request of a party. Notwithstanding the

provisions of section 4-183, as amended by this act, such appeal shall

be taken to the judicial district wherein the child or pupil resides. In
the event of an appeal, upon request and at the expense of the State
Board of Education, said board shall supply a copy of the transcript of
the formal sessions of the hearing [officer or board] to the parent or
guardian or the emancipated minor or pupil eighteen years of age or
older or surrogate parent or said commissioner and to the board of

education of the school district or the unified school district.

(e) [Hearing officers and members of the hearing board] The Office
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of Administrative Hearings shall be paid reasonable fees and expenses

as established by the Office of Administrative Hearings, in

consultation with the State Board of Education, for hearings and

mediations conducted by administrative law judges under this section.

() (1) In lieu of proceeding directly to a hearing, pursuant to
subsection (a) of this section, the parties may agree in writing to

request the [Commissioner of Education] Chief Administrative Law

Judge to appoint [a state mediator] an administrative law judge to

mediate the matter. Upon the receipt of a written request for

mediation, signed by both parties, the [commissioner] Chief

Administrative Law Judge shall appoint [a mediator] an

administrative law judge knowledgeable in the fields and areas

significant to the review of the special educational needs of the child or

pupil to act as the mediator. The mediator shall attempt to resolve the

issues in a manner which is acceptable to the parties within thirty days
from the request for mediation. The mediator shall certify in writing to
the Department of Education and to the parties, within the thirty-day
period, whether the mediation was successful or unsuccessful.

(2) If the dispute is not resolved through mediation, either party
may proceed to a hearing.

Sec. 31. Section 10-186 of the general statutes is repealed and the
following is substituted in lieu thereof (Effective October 1, 2005):

(@) Each local or regional board of education shall furnish, by
transportation or otherwise, school accommodations so that each child
five years of age and over and under twenty-one years of age who is
not a graduate of a high school or vocational school may attend public
school, except as provided in section 10-233c, and subsection (d) of
section 10-233d, as amended by this act. Any board of education which

denies school accommodations, including a denial based on an issue of
residency, to any such child shall inform the parent or guardian of
such child or the child, in the case of an emancipated minor or a pupil

eighteen years of age or older, of his right to request a hearing by the
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board of education in accordance with the provisions of subdivision (1)
of subsection (b) of this section. A board of education which has
denied school accommodations shall advise the board of education
under whose jurisdiction it claims such child should be attending
school of the denial. For purposes of this section, (1) a "parent or
guardian" shall include a surrogate parent appointed pursuant to
section 10-94g, and (2) a child residing in a dwelling located in more
than one town in this state shall be considered a resident of each town
in which the dwelling is located and may attend school in any one of
such towns. For purposes of this subsection, "dwelling" means a single,

two or three family house or a condominium unit.

(b) (1) If any board of education denies such accommodations, the
parent or guardian of any child who is denied schooling, or an
emancipated minor or a pupil eighteen years of age or older who is
denied schooling, or an agent or officer charged with the enforcement
of the laws concerning attendance at school, may, in writing, request a
hearing by the board of education. The board of education may (A)
conduct the hearing, (B) designate a subcommittee of the board
composed of three board members to conduct the hearing or (C)
establish a local impartial hearing board of one or more persons not
members of the board of education to conduct the hearing. The board,
subcommittee or local impartial hearing board shall give such person a
hearing within ten days after receipt of the written request, make a
stenographic record or tape recording of the hearing and make a
finding within ten days after the hearing. Hearings shall be conducted
in accordance with the provisions of sections 4-176e to 4-180a,

inclusive, and section 4-18la, as amended by this act. Any child,

emancipated minor or pupil eighteen years of age or older who is
denied accommodations on the basis of residency may continue in
attendance in the school district at the request of the parent or
guardian of such child or emancipated minor or pupil eighteen years
of age or older, pending a hearing pursuant to this subdivision. The
party claiming ineligibility for school accommodations shall have the

burden of proving such ineligibility by a preponderance of the
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evidence, except in cases of denial of schooling based on residency, the
party denied schooling shall have the burden of proving residency by

a preponderance of the evidence.

(2) Any such parent, guardian, emancipated minor, pupil eighteen
years of age or older, or agent or officer, aggrieved by the finding shall,
upon request, be provided with a transcript of the hearing within
thirty days after such request and may take an appeal from the finding
to the [State Board of Education] Office of Administrative Hearings. A
copy of each notice of appeal shall be filed simultaneously with the

local or regional board of education and the [State Board of Education]

Office of Administrative Hearings. Any child, emancipated minor or

pupil eighteen years of age or older who is denied accommodations by
a board of education as the result of a determination by such board, or
a subcommittee of the board or local impartial hearing board, that the
child is not a resident of the school district and therefore is not entitled
to school accommodations in the district may continue in attendance in
the school district at the request of the parent or guardian of such child
or such minor or pupil, pending a determination of such appeal. If an
appeal is not taken to the [State Board of Education] Office of
Administrative Hearings within twenty days of the mailing of the

finding to the aggrieved party, the decision of the board, subcommittee
or local impartial hearing board shall be final. The local or regional
board of education shall, within ten days after receipt of notice of an
appeal, forward the record of the hearing to the [State Board of
Education] Office of Administrative Hearings. The [State Board of

Education] Chief Administrative Law Judge shall, on receipt of a

written request for a hearing made in accordance with the provisions
of this subsection, [establish an impartial hearing board of one or more

persons] assign an administrative law judge to hold a public hearing in

the local or regional school district in which the cause of the complaint
arises. [Members of the hearing board may be employees of the state
Department of Education or may be qualified persons from outside the
department. No member of the board of education under review nor

any employee of such board of education shall be a member of the
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hearing board. Members of the hearing board, other than those
employed by the state of Connecticut, shall be paid reasonable fees and
expenses as established by the State Board of Education within the
limits of available appropriations. Such hearing board] The

administrative law judge may examine witnesses and shall maintain a

verbatim record of all formal sessions of the hearing. Either party to

the hearing may request that the [hearing board] administrative law

judge join all interested parties to the hearing, or the [hearing board]
administrative law judge may join any interested party on [its] his or

her own motion. The [hearing board] administrative law judge shall

have no authority to make a determination of the rights and
responsibilities of a board of education if such board is not a party to

the hearing. The [hearing board] administrative law judge may render

a determination of actual residence of any child, emancipated minor or

pupil eighteen years of age or older where residency is at issue.

(3) The [hearing board] administrative law judge shall render [its]

his or her decision within forty-five days after receipt of the notice of
appeal, except that an extension may be granted by the [Commissioner

of Education] Chief Administrative Law Judge upon an application by

a party or the [hearing board] administrative law judge describing

circumstances related to the hearing which require an extension.

(4) If, after the hearing, the [hearing board] administrative law judge
finds that any child is illegally or unreasonably denied schooling, the

[hearing board] administrative law judge shall order the board of

education under whose jurisdiction it has been found such child
should be attending school to make arrangements to enable the child
to attend public school. Except in the case of a residency
determination, the finding of the local or regional board of education,
subcommittee of such board or a local impartial hearing board shall be

upheld unless it is determined by the [hearing board] administrative

law judge that the finding was arbitrary, capricious or unreasonable. If
such school officers fail to take action upon such order in any case in

which such child is currently denied schooling and no suitable
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provision is made for such child within fifteen days after receipt of the
order and in all other cases, within thirty days after receipt of the
order, there shall be a forfeiture of the money appropriated by the state
for the support of schools amounting to fifty dollars for each child for
each day such child is denied schooling. If the [hearing board]

administrative law judge makes a determination that the child was not

a resident of the school district and therefore not entitled to school
accommodations from such district, the board of education may assess
tuition against the parent or guardian of the child or the emancipated
minor or pupil eighteen years of age or older based on the following:
One one-hundred-eightieth of the town's net current local educational
expenditure, as defined in section 10-261, per pupil multiplied by the
number of days of school attendance of the child in the district while
not entitled to school accommodations provided by that district. The
local board of education may seek to recover the amount of the

assessment through available civil remedies.

(c) In the event of an appeal pursuant to section 10-187, as amended
by this act, from a decision of [a hearing board established] an
administrative law judge pursuant to subsection (b) of this section,

upon request, the [State Board of Education] Office of Administrative

Hearings shall supply, for the fee per page specified in section 1-212, a
copy of the transcript of the formal sessions of the hearing [board] to
the parent or guardian or emancipated minor or a pupil eighteen years

of age or older and to the local or regional board of education.

(d) If a child sixteen years of age or older voluntarily terminates
enrollment in a school district and subsequently seeks readmission, the
local or regional board of education for the school district may deny
school accommodations to such child for up to ninety school days from

the date of such termination.

Sec. 32. Section 10-187 of the general statutes is repealed and the
following is substituted in lieu thereof (Effective October 1, 2005):

Any parent or guardian or emancipated minor or a pupil eighteen
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years of age or older or local or regional board of education aggrieved
by the finding of [the hearing board established by the State Board of
Education] an administrative law judge rendered under the provisions

of section 10-186, as amended by this act, may appeal therefrom in

accordance with the provisions of section 4-183, as amended by this

act, except venue for such appeal shall be in the judicial district within

which [such board] the local or regional board of education is situated.

Sec. 33. Section 10-233d of the general statutes is repealed and the
following is substituted in lieu thereof (Effective October 1, 2005):

(@) (1) Any local or regional board of education, at a meeting at
which three or more members of such board are present, [or the
impartial hearing board established pursuant to subsection (b) of this

section] or any regional vocational-technical school, may seek to expel,

subject to the provisions of this subsection, any pupil whose conduct
on school grounds or at a school-sponsored activity is violative of a
publicized policy of such board or is seriously disruptive of the
educational process or endangers persons or property or whose
conduct off school grounds is violative of such policy and is seriously
disruptive of the educational process. [, provided a majority of the
board members sitting in the expulsion hearing vote to expel and that
at least three affirmative votes for expulsion are cast.] The board or

school shall forward its request for expulsion to the Office of

Administrative Hearings for a hearing and determination as to

whether to expel the pupil. In making a determination as to whether

conduct is seriously disruptive of the educational process, the [board

of education or impartial hearing board] administrative law judge

assigned to the matter may consider, but such consideration shall not
be limited to: (A) Whether the incident occurred within close

proximity of a school; (B) whether other students from the school were

involved or whether there was any gang involvement; (C) whether the
conduct involved violence, threats of violence or the unlawful use of a
weapon, as defined in section 29-38, and whether any injuries
occurred; and (D) whether the conduct involved the use of alcohol.
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(2) Expulsion proceedings pursuant to this section, except as
provided in subsection (i) of this section shall be required whenever
there is reason to believe that any pupil (A) on school grounds or at a
school sponsored activity, was in possession of a firearm, as defined in
18 USC 921, as amended from time to time, or deadly weapon,
dangerous instrument or martial arts weapon, as defined in section
53a-3, (B) off school grounds, did possess such a firearm in violation of
section 29-35 or did possess and use such a firearm, instrument or
weapon in the commission of a crime under chapter 952, or (C) on or
off school grounds, offered for sale or distribution a controlled
substance, as defined in subdivision (9) of section 21a-240, whose
manufacture, distribution, sale, prescription, dispensing, transporting
or possessing with intent to sell or dispense, offering, or administering
is subject to criminal penalties under sections 21a-277 and 21a-278.
Such a pupil shall be expelled for one calendar year if the [local or

regional board of education or impartial hearing board] administrative

law judge finds that the pupil did so possess or so possess and use, as
appropriate, such a firearm, instrument or weapon or did so offer for
sale or distribution such a controlled substance, provided the [board of

education or the hearing board] administrative law judge may modify

the period of expulsion for a pupil on a case by case basis.

(3) Unless an emergency exists, no pupil shall be expelled without a
formal hearing held pursuant to sections 4-176e to [4-180a] 4-181a,

inclusive, as amended by this act, and section [4-181a] 4-183, as

amended by this act, provided whenever such pupil is a minor, the

notice required by section 4-177, as amended by this act, and section 4-

180, as amended by this act, shall also be given to the parents or

guardian of the pupil. If an emergency exists, such hearing shall be

held as soon after the expulsion as possible.

(b) For purposes of conducting expulsion hearings as required by
subsection (a) of this section, [any local or regional board of education
or any two or more of such boards in cooperation may establish an

impartial hearing board of one or more persons. No member of any
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such board or boards shall be a member of the hearing board. The

hearing board] an administrative law judge shall have the authority to

conduct the expulsion hearing and render a final decision in
accordance with the provisions of sections 4-176e to [4-180a] 4-181a,

inclusive, as amended by this act, and section [4-181a] 4-183, as

amended by this act.

(c) In determining the length of an expulsion and the nature of the
alternative educational opportunity to be offered under subsection (d)

of this section, the [local or regional board of education, or the

impartial hearing board established pursuant to subsection (b) of this

section,] administrative law judge may receive and consider evidence

of past disciplinary problems which have led to removal from a

classroom, suspension or expulsion of such pupil.

(d) Notwithstanding the provisions of subsection (a) of section 10-

220, local and regional boards of education and regional vocational-

technical schools shall only be required to offer an alternative

educational opportunity in accordance with this section. Any pupil
under sixteen years of age who is expelled shall be offered an
alternative educational opportunity during the period of expulsion,
provided any parent or guardian of such pupil who does not choose to
have his or her child enrolled in an alternative program shall not be
subject to the provisions of section 10-184. Any pupil expelled for the
tirst time who is between the ages of sixteen and eighteen and who
wishes to continue his or her education shall be offered an alternative
educational opportunity if he or she complies with conditions
established by [his or her local or regional board of education] the

administrative law judge. Such alternative may include, but shall not

be limited to, the placement of a pupil who is at least sixteen years of
age in an adult education program pursuant to section 10-69. [A local

or regional board of education] An administrative law judge shall

count the expulsion of a pupil when he was under sixteen years of age
for purposes of determining whether an alternative educational

opportunity is required for such pupil when he is between the ages of
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sixteen and eighteen. A local or regional board of education or regional

vocational-technical school may offer an alternative educational

opportunity to a pupil for whom such alternative educational

opportunity is not required pursuant to this section.

(e) Notwithstanding the provisions of subsection (d) of this section
concerning the provision of an alternative educational opportunity for
pupils between the ages of sixteen and eighteen, local and regional

boards of education and regional vocational-technical schools shall not

be required to offer such alternative to any pupil between the ages of
sixteen and eighteen who is expelled because of conduct which
endangers persons if it is determined at the expulsion hearing that the
conduct for which the pupil is expelled involved (1) possession of a
firearm, as defined in 18 USC 921, as amended from time to time, or
deadly weapon, dangerous instrument or martial arts weapon, as
defined in section 53a-3, on school property or at a school-sponsored
activity, or (2) offering for sale or distribution on school property or at
a school-sponsored activity a controlled substance, as defined in
subdivision (9) of section 21a-240, whose manufacture, distribution,
sale, prescription, dispensing, transporting or possessing with the
intent to sell or dispense, offering, or administration is subject to
criminal penalties under sections 21a-277 and 21a-278. If a pupil is
expelled pursuant to this section for possession of a firearm or deadly

weapon, the board of education or regional vocational-technical school

shall report the violation to the local police department or, in the case
of a student enrolled in a regional vocational-technical school, to the
state police. If a pupil is expelled pursuant to this section for the sale or

distribution of such a controlled substance, the board of education or

regional vocational-technical school shall refer the pupil to an
appropriate state or local agency for rehabilitation, intervention or job
training, or any combination thereof, and inform the agency of its
action. Whenever a local or regional board of education or regional

vocational-technical school notifies a pupil between the ages of sixteen

and eighteen or the parents or guardian of such pupil that an

expulsion hearing will be held, the notification shall include a
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statement that the board of education or regional vocational-technical

school is not required to offer an alternative educational opportunity
to any pupil who is found to have engaged in the conduct described in

this subsection.

(f) Whenever a pupil is expelled pursuant to the provisions of this
section, notice of the expulsion and the conduct for which the pupil
was expelled shall be included on the pupil's cumulative educational
record. Such notice, except for notice of an expulsion based on
possession of a firearm or deadly weapon as described in subsection
(a) of this section, shall be expunged from the cumulative educational

record by the local or regional board of education or the regional

vocational-technical school if a pupil graduates from high school.

(g) A local or regional board of education or a regional vocational-

technical school may adopt the decision of an administrative law judge

regarding a pupil expulsion hearing conducted by an administrative

hearing office with respect to a pupil's conduct while he or she was a

pupil in another school district, provided [such local or regional board
of education or impartial hearing board] an administrative law judge

shall hold a hearing pursuant to the provisions of subsection (a) of this
section which shall be limited to a determination of whether the
conduct which was the basis for the expulsion would also warrant

expulsion under the policies of such board of education or regional

vocational-technical school. The pupil shall be excluded from school

pending such hearing. The excluded student shall be offered an
alternative educational opportunity in accordance with the provisions

of subsections (d) and (e) of this section.

(h) Whenever a pupil against whom an expulsion hearing is
pending withdraws from school after notification of such hearing but
before the hearing is completed and a decision rendered pursuant to
this section, (1) notice of the pending expulsion hearing shall be
included on the pupil's cumulative educational record, and (2) the

[local or regional board of education or impartial hearing board]
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administrative law judge shall complete the expulsion hearing and

render a decision. If such pupil enrolls in school in another school
district, such pupil shall not be excluded from school in the other
district pending completion of the expulsion hearing pursuant to this
subsection unless an emergency exists, provided nothing in this
subsection shall limit the authority of the local or regional board of

education for such district or a regional vocational-technical school to

suspend the pupil or to [conduct its own] have an expulsion hearing

conducted by an administrative law judge in accordance with this

section.

(i) Prior to conducting an expulsion hearing for a child requiring
special education and related services described in subparagraph (A)
of subdivision (5) of section 10-76a, a planning and placement team
shall convene to determine whether the misconduct was caused by the
child's disability. If it is determined that the misconduct was caused by
the child's disability, the child shall not be expelled. The planning and
placement team shall reevaluate the child for the purpose of modifying
the child's individualized education program to address the
misconduct and to ensure the safety of other children and staff in the
school. If it is determined that the misconduct was not caused by the
child's disability, the child may be expelled in accordance with the
provisions of this section applicable to children who do not require
special education and related services. Notwithstanding the provisions
of subsections (d) and (e) of this section, whenever a child requiring
such special education and related services is expelled, an alternative
educational opportunity, consistent with such child's educational

needs shall be provided during the period of expulsion.

(j) An expelled pupil may apply for early readmission to school.
Except as provided in this subsection, such readmission shall be at the
discretion of the local or regional board of education or regional

vocational-technical school. The board of education or regional

vocational-technical school may delegate authority for readmission

decisions to the superintendent of schools for the school district or the
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director of the regional vocational-technical school. If the board of

education or the regional vocational-technical school delegates such

authority, readmission shall be at the discretion of the superintendent
or director. Readmission decisions shall not be subject to appeal to
Superior Court. The board, [or] superintendent or director, as

appropriate, may condition such readmission on specified criteria.

(k) Local and regional boards of education and regional vocational-

technical schools shall submit to the Commissioner of Education such

information on expulsions for the possession of weapons as required
for purposes of the Gun-Free Schools Act of 1994, 20 USC 8921 et seq.,

as amended from time to time.

(1) Any parent, guardian, emancipated minor, pupil eighteen vears

of age or older, local or regional board of education or regional

vocational-technical school aggrieved by the finding of an

administrative law judge rendered under the provisions of this section

may appeal therefrom in accordance with the provisions of section 4-
183, as amended by this act.

Sec. 34. Section 46a-51 of the general statutes is amended by adding
subdivision (21) as follows (Effective October 1, 2005):

(NEW) (21) "Presiding officer" means an administrative law judge

appointed by the Chief Administrative Law Judge.

Sec. 35. Subdivisions (9) and (10) of section 46a-54 of the general
statutes are repealed and the following is substituted in lieu thereof
(Effective October 1, 2005):

(9) [By itself or with or by hearing officers or human rights referees,
to] To hold hearings, subpoena witnesses and compel their attendance,
administer oaths, take the testimony of any person under oath and
require the production for examination of any books and papers

relating to any matter under investigation or in question;

(10) To make rules as to the procedure for the issuance of subpoenas
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by individual commissioners. [, hearing officers and human rights

referees;]

Sec. 36. Section 46a-57 of the general statutes is repealed and the
following is substituted in lieu thereof (Effective October 1, 2005):

[(@) (1) The Governor shall appoint three human rights referees for
terms commencing October 1, 1998, and four human rights referees for
terms commencing January 1, 1999. The human rights referees so

appointed shall serve for a term of one year.

(2) (A) On and after October 1, 1999, the Governor shall appoint
seven human rights referees with the advice and consent of both
houses of the General Assembly. The Governor shall appoint three
human rights referees to serve for a term of two years commencing
October 1, 1999. The Governor shall appoint four human rights
referees to serve for a term of three years commencing January 1, 2000.

Thereafter, human rights referees shall serve for a term of three years.

(B) On and after July 1, 2001, there shall be five human rights
referees. Each of the human rights referees serving on July 1, 2001,
shall complete the term to which such referee was appointed.
Thereafter, human rights referees shall be appointed by the Governor,
with the advice and consent of both houses of the General Assembly,

to serve for a term of three years.

(C) On and after July 1, 2004, there shall be seven human rights
referees. Each of the human rights referees serving on July 1, 2004,
shall complete the term to which such referee was appointed and shall
serve until his successor is appointed and qualified. Thereafter, human
rights referees shall be appointed by the Governor, with the advice and
consent of both houses of the General Assembly, to serve for a term of

three years.

(3) When the General Assembly is not in session, any vacancy shall

be filled pursuant to the provisions of section 4-19. The Governor may
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remove any human rights referee for cause.

(b) Human rights referees shall serve full-time and shall conduct the
settlement negotiations and hearings authorized by the provisions of
this chapter. A human rights referee shall have the powers granted to
hearing officers and presiding officers by chapter 54 and this chapter.
A human rights referee shall be an attorney admitted to the practice of
law in this state. Any commissioner of the Superior Court who is able
and willing to hear discriminatory practice complaints may submit his
or her name to the Governor for consideration for appointment as a
human rights referee. No human rights referee shall appear before the

commission or another hearing officer for one year after leaving office.

(c) On or after October 1, 1998, the executive director shall designate
one human rights referee to serve as Chief Human Rights Referee for a
term of one year. The Chief Human Rights Referee, in consultation
with the executive director, shall supervise and assign the human
rights referees to conduct settlement negotiations and hearings on
complaints, including complaints for which a trial on the merits has
not commenced prior to October 1, 1998, on a rotating basis. The
commission, in consultation with the executive director and Chief
Human Rights Referee, shall adopt regulations and rules of practice, in
accordance with chapter 54, to ensure consistent procedures governing

contested case proceedings.]

(a) Administrative law judges shall conduct the settlement

negotiations and hearings authorized by the provisions of this chapter.

The Chief Administrative Law Judge shall adopt regulations and rules

of practice, in accordance with chapter 54, to ensure consistent

procedures governing contested case proceedings.

[(d)] (b) When serving as a presiding officer as provided in section
46a-84, as amended by this act, each [human rights referee or hearing

officer] administrative law judge shall have the same subpoena powers

as are granted to commissioners by subdivision (9) of section 46a-54, as

amended by this act. Each presiding officer shall also have the power
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to determine a reasonable fee to be paid to an expert witness,
including, but not limited to, any practitioner of the healing arts, as
defined in section 20-1, dentist, registered nurse or licensed practical
nurse, as defined in section 20-87a, and real estate appraiser when any
such expert witness is summoned by the commission to give expert
testimony, in person or by deposition, in any contested case

proceeding, pursuant to section 46a-84, as amended by this act. Such

fee shall be paid to the expert witness by the party calling such expert

witness in lieu of all other witness fees.

Sec. 37. Subsection (b) of section 46a-68a of the general statutes is
repealed and the following is substituted in lieu thereof (Effective
October 1, 2005):

(b) The issuance of a certificate of noncompliance shall bar the
agency, department, board or commission in noncompliance with
section 46a-68 from filling a position or position classification by hire
or promotion upon receipt of the certificate, the provisions of any state
law or regulation to the contrary notwithstanding, until: (1) The
commission determines that the agency has achieved compliance with
section 46a-68 and withdraws the certificate; or (2) the commission, at a
hearing requested by the agency, department, board or commission
receiving the certificate and conducted by a presiding officer,
[appointed by the chairperson of the commission,] is unable to show
cause why the certificate of noncompliance should not be rescinded or
a court, upon appeal, so determines; or (3) the Commissioner of
Administrative Services and the Secretary of the Office of Policy and
Management certify to the commission that the agency in
noncompliance with section 46a-68 requires immediate filling of the
vacancy because failure to fill the position or position classification will
cause an emergency situation to exist jeopardizing the public welfare.
A separate certificate of exemption shall be required for each vacancy
in a position or position classification with respect to which the
Commissioner of Administrative Services and the Secretary of the

Office of Policy and Management certify that an emergency situation
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Sec. 38. Section 46a-68h of the general statutes is repealed and the
following is substituted in lieu thereof (Effective October 1, 2005):

If the commission issues an order pursuant to subdivision (5) of
subsection (c) of section 46a-56, the contractor or subcontractor may
request a hearing within fifteen days of receipt of such order to allow
such contractor or subcontractor to show cause why the commission's
order should not be implemented. Upon receipt of a request for a
hearing, the commission shall [appoint a hearing officer or human
rights referee pursuant to the procedures adopted by the commission]

forward the request to the Office of Administrative Hearings. The

Chief Administrative Law Judge shall appoint a presiding officer to

conduct such hearing. Any hearing requested pursuant to this section

shall be conducted in accordance with the provisions of sections 4-177

to 4-182, inclusive, as amended by this act.

Sec. 39. Section 46a-68i of the general statutes is repealed and the
following is substituted in lieu thereof (Effective October 1, 2005):

The commission or any contractor or subcontractor aggrieved by a
decision of the [hearing officer or human rights referee] presiding
officer pursuant to section 46a-68h, as amended by this act, shall have

a right of appeal to the Superior Court as provided for in section 4-183,
as amended by this act. Such appeal shall be privileged in order of

assignment of trial.

Sec. 40. Subsection (i) of section 46a-83 of the general statutes is
repealed and the following is substituted in lieu thereof (Effective
October 1, 2005):

(i) The executive director of the commission or his designee may
enter an order of default against a respondent (1) who, after notice,
fails to answer a complaint in accordance with subsection (a) of this

section or within such extension of time as may have been granted, [or]
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(2) who fails to answer interrogatories issued pursuant to subdivision
(11) of section 46a-54 or fails to respond to a subpoena issued pursuant
to subsection (h) of this section and subdivision (9) of section 46a-54, as

amended by this act, provided the executive director or his designee

shall consider any timely filed objection, or (3) who, after notice and
without good cause, fails to attend a mandatory mediation session.

Upon entry of an order of default, the executive director or his

designee shall forward the complaint and order to the Office of
Administrative Hearings. The Chief Administrative Law Judge shall

appoint a presiding officer to enter, after notice and hearing, an order
eliminating the discriminatory practice complained of and making the
complainant whole. The commission or the complainant may petition
the Superior Court for enforcement of any order for relief pursuant to
section 46a-95.

Sec. 41. Section 46a-84 of the general statutes is repealed and the
following is substituted in lieu thereof (Effective October 1, 2005):

(a) If the investigator fails to eliminate a discriminatory practice
complained of pursuant to section 46a-82 within fifty days of a finding
of reasonable cause, he shall, within ten days, certify the complaint and
the results of the investigation to the executive director of the

commission and to the Attorney General.

(b) Upon certification of the complaint, the executive director of the

commission, or [his] the executive director's designee, [shall] may

appoint a [hearing officer,] hearing adjudicator [or human rights
referee to act as a presiding officer to hear the complaint or] to conduct
settlement negotiations. [and] The executive director, or the executive

director's designee, shall cause to be issued and served in the name of

the commission a written notice, complying with subsection (b) of

section 4-177, as amended by this act, together with a copy of the

complaint, as the same may have been amended, requiring the
respondent to file a written answer to the charges of the complaint [at

a hearing before the presiding officer or hearing adjudicator at a time
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and place to be] with the Office of Administrative Hearings not later

than a date specified in the notice.

(c) After the executive director of the commission, or the executive

director's designee, refers a case to the Office of Administrative

Hearings under this section, the executive director, or the executive

director's designee, shall certify the notice to the respondent, the

complaint and any amendments thereto, and the certification of the

complaint made under subsection (a) of this section to the Office of

Administrative Hearings. Thereafter, a party shall file all documents

that are to become part of the record with the Office of Administrative

Hearings. The filing of such documents with the commission rather

than with the Office of Administrative Hearings shall not be a

jurisdictional defect and shall not be grounds for termination of the

proceeding, provided the administrative law judge may assess

appropriate costs and sanctions against a party who misfiles such

documents on a showing of prejudice resulting from a wilful misfiling.

The Office of Administrative Hearings shall maintain the official

record of a case referred to said office under this section.

(d) Upon receipt of the certified notice to the respondent, complaint

and any amendments thereto, and certification of the complaint as

provided in subsection (c) of this section, the Chief Administrative

Law Judge shall appoint a presiding officer to conduct a hearing. The

Chief Administrative Law Judge shall cause to be issued and served on

the parties notice of the hearing, provided such hearing shall be

commenced by convening a hearing conference not later than forty-
five days after the [certification of the complaint] Office of

Administrative Hearings receives such certified notice to the

respondent, complaint and any amendments thereto, and certification

of the complaint. The hearing shall be a de novo hearing on the merits

of the complaint and not an appeal of the commission's processing of
the complaint prior to its certification. The hearing shall proceed with

reasonable dispatch and be concluded in accordance with the

provisions of section 4-180, as amended by this act.
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[(c)] (e) The place of any hearing may be the [office of the
commission] central office or any regional office of the Office of

Administrative Hearings or another place designated by [it] the Chief

Administrative Law Judge.

[(d)] (f) The case in support of the complaint shall be presented at
the hearing by the Attorney General, who shall be counsel for the
commission, or by a commission legal counsel as provided in section
46a-55, as the case may be. If the Attorney General or the commission
legal counsel determines that a material mistake of law or fact has been
made in the finding of reasonable cause, he may withdraw the

certification of the complaint made under subsection (a) of this section

and remand the file to the investigator for further action. The
complainant may be represented by an attorney of his own choice. If
the Attorney General or the commission legal counsel, as the case may
be, determines that the interests of the state will not be adversely
affected, the attorney for the complainant shall present all or part of
the case in support of the complaint. No commissioner may participate

in the deliberations of the presiding officer in the case.

[(e)] (g) [A hearing officer] An administrative law judge, hearing

adjudicator [, human rights referee] or attorney who volunteers service
pursuant to subdivision (18) of section 46a-54 may supervise
settlement endeavors, or, in employment discrimination cases only, the
complainant and respondent, with the permission of the commission,
may engage in alternate dispute resolution endeavors for not more
than three months. The cost of such alternate dispute resolution
endeavors shall be borne by the complainant or the respondent or both
and not by the commission. Any endeavors or negotiations for
conciliation, settlement or alternate dispute resolution shall not be

received in evidence.

[(©)] (h) The respondent may file a written answer to the complaint
under oath and appear at the hearing in person or otherwise, with or

without counsel, and submit testimony and be fully heard. If the
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respondent fails to file a written answer prior to the hearing within the
time limits established by regulation adopted by the [commission]

Chief Administrative Law Judge in accordance with chapter 54 or fails

to appear at the hearing after notice in accordance with section 4-177,

as amended by this act, the presiding officer [or hearing adjudicator]

may enter an order of default and order such relief as is necessary to
eliminate the discriminatory practice and make the complainant
whole. The commission or the complainant may petition the Superior
Court for enforcement of any such order for relief pursuant to the

provisions of section 46a-95.

[(g)] (i) The presiding officer [or hearing adjudicator] conducting

any hearing under this section shall permit reasonable amendment to

any complaint or answer and the testimony taken at the hearing shall

be under oath and be transcribed at the request of any party.

Sec. 42. Section 46a-86 of the general statutes is repealed and the
following is substituted in lieu thereof (Effective October 1, 2005):

(a) If, upon all the evidence presented at the hearing conducted

pursuant to section 46a-84, as amended by this act, the presiding

officer finds that a respondent has engaged in any discriminatory
practice, the presiding officer shall state his findings of fact and shall
issue and file with the commission and the Office of Administrative

Hearings and cause to be served on the respondent an order requiring
the respondent to cease and desist from the discriminatory practice
and further requiring the respondent to take such affirmative action as
in the judgment of the presiding officer will effectuate the purpose of
this chapter.

(b) In addition to any other action taken [hereunder] under this
section, upon a finding of a discriminatory employment practice, the
presiding officer may order the hiring or reinstatement of employees,
with or without back pay, or restoration to membership in any
respondent labor organization, provided, liability for back pay shall

not accrue from a date more than two years prior to the filing or
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issuance of the complaint and, provided further, interim earnings,
including unemployment compensation and welfare assistance or
amounts which could have been earned with reasonable diligence on
the part of the person to whom back pay is awarded shall be deducted
from the amount of back pay to which such person is otherwise
entitled. The amount of any such deduction for interim unemployment
compensation or welfare assistance shall be paid by the respondent to
the commission which shall transfer such amount to the appropriate

state or local agency.

(c) In addition to any other action taken [hereunder] under this
section, upon a finding of a discriminatory practice prohibited by
section 46a-58, 46a-59, 46a-64, 46a-64c, 46a-81b, 46a-81d or 46a-81e, the
presiding officer shall determine the damage suffered by the
complainant, which damage shall include, but not be limited to, the
expense incurred by the complainant for obtaining alternate housing
or space, storage of goods and effects, moving costs and other costs
actually incurred by him as a result of such discriminatory practice

and shall allow reasonable attorney's fees and costs.

(d) In addition to any other action taken [hereunder] under this
section, upon a finding of a discriminatory practice prohibited by
section 46a-66 or 46a-81f, the presiding officer shall issue and file with
the commission and the Office of Administrative Hearings and cause

to be served on the respondent an order requiring the respondent to
pay the complainant the damages resulting from the discriminatory

practice.

(e) If, upon all the evidence and after a complete hearing, the
presiding officer finds that the respondent has not engaged in any
alleged discriminatory practice, the presiding officer shall state his
findings of fact and shall issue and file with the commission and the

Office of Administrative Hearings and cause to be served on the

respondent an order dismissing the complaint.
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This act shall take effect as follows and shall amend the following
sections:
Section 1 October 1, 2005 New section
Sec. 2 October 1, 2005 New section
Sec. 3 October 1, 2005 New section
Sec. 4 October 1, 2005 New section
Sec. 5 October 1, 2005 New section
Sec. 6 October 1, 2005 New section
Sec. 7 October 1, 2005 New section
Sec. 8 October 1, 2005 New section
Sec. 9 October 1, 2005 New section
Sec. 10 October 1, 2005 4-166
Sec. 11 October 1, 2005 4-176(g)
Sec. 12 October 1, 2005 4-176e
Sec. 13 October 1, 2005 4-177
Sec. 14 October 1, 2005 4-177a
Sec. 15 October 1, 2005 4-177b
Sec. 16 October 1, 2005 4-177¢
Sec. 17 October 1, 2005 4-178
Sec. 18 October 1, 2005 4-178a
Sec. 19 October 1, 2005 4-179
Sec. 20 October 1, 2005 New section
Sec. 21 October 1, 2005 4-180
Sec. 22 October 1, 2005 4-180a(a)
Sec. 23 October 1, 2005 4-181(a)
Sec. 24 October 1, 2005 4-181a
Sec. 25 October 1, 2005 4-183
Sec. 26 October 1, 2005 4-188a
Sec. 27 October 1, 2005 1-82a(e)
Sec. 28 October 1, 2005 1-93a(e)
Sec. 29 October 1, 2005 4-61dd(b)
Sec. 30 October 1, 2005 10-76h
Sec. 31 October 1, 2005 10-186
Sec. 32 October 1, 2005 10-187
Sec. 33 October 1, 2005 10-233d
Sec. 34 October 1, 2005 46a-51
Sec. 35 October 1, 2005 46a-54(9) and (10)
Sec. 36 October 1, 2005 46a-57
Sec. 37 October 1, 2005 46a-68a(b)
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Sec. 38 October 1, 2005 46a-68h
Sec. 39 October 1, 2005 46a-68i
Sec. 40 October 1, 2005 46a-83(i)
Sec. 41 October 1, 2005 46a-84
Sec. 42 October 1, 2005 46a-86

Statement of Purpose:

To establish an Office of Administrative Hearings for purposes of
ensuring the impartial administration and conduct of hearings of
contested cases.

[Proposed deletions are enclosed in brackets. Proposed additions are indicated by underline,
except that when the entire text of a bill or resolution or a section of a bill or resolution is new, it is
not underlined.]
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