General Assembly Raised Bill No. 386
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Referred to Committee on Government Administration and
Elections

Introduced by:
(GAE)

AN ACT CONCERNING WHISTLEBLOWER COMPLAINTS AND CIVIL
RECOVERY OF MISAPPROPRIATED FUNDS.

Be it enacted by the Senate and House of Representatives in General
Assembly convened:

1 Section 1. Section 4-61dd of the general statutes is repealed and the
following is substituted in lieu thereof (Effective October 1, 2004):

N

(@) Any person having knowledge of any matter involving
corruption, unethical practices, violation of state laws or regulations,
mismanagement, gross waste of funds, abuse of authority or danger to
the public safety occurring in any state department or agency or any
quasi-public agency, as defined in section 1-120, or any person having

knowledge of any matter involving corruption, violation of state or
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federal laws or regulations, gross waste of funds, abuse of authority or
10  danger to the public safety occurring in any large state contract, may

11  transmit all facts and information in [his] such person's possession

12 concerning such matter to the Auditors of Public Accounts. The
13 Auditors of Public Accounts shall review such matter and report their
14 findings and any recommendations to the Attorney General. Upon

15 receiving such a report, the Attorney General shall make such
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investigation as [he] the Attorney General deems proper. At the

request of the Attorney General or on their own initiative, the auditors
shall assist in the investigation. The Attorney General shall have power
to summon witnesses, require the production of any necessary books,
papers or other documents and administer oaths to witnesses, where

necessary, for the purpose of an investigation pursuant to this section

or sections 2 to 5, inclusive, of this act. Upon the conclusion of [his] the

investigation, the Attorney General shall where necessary, report [his]
any findings to the Governor, or in matters involving criminal activity,
to the Chief State's Attorney. [The] In addition to the exempt records
provision of section 1-210, as amended, the Auditors of Public

Accounts and the Attorney General shall not, after receipt of any
information from a person under the provisions of this section or

sections 2 to 5, inclusive of this act, disclose the identity of such person

without [his] such person's consent unless the Auditors of Public

Accounts or the Attorney General determine that such disclosure is

unavoidable, and may withhold records of such investigation, during

the [course] pendency of the investigation.

(b) (1) No state officer or employee, as defined in section 4-141, no
quasi-public agency officer or employee, no officer or employee of a
large state contractor and no appointing authority shall take or
threaten to take: (A) [any] Any personnel action against any state or
quasi-public agency employee or any employee of a large state
contractor, or (B) any action to impede or terminate a contract between

a state agency and a large state contractor in retaliation for such

employee's or contractor's disclosure of information to an employee of
(i) the Auditors of Public Accounts or the Attorney General under the

provisions of subsection (a) of this section or sections or sections 2 to 5,

inclusive, of this act; (ii) the state agency or quasi-public agency where

such state officer or emplovee is employed; (iii) a state agency

pursuant to a mandated reporter statutes; or (iv) in the case of a large

state contractor, to an employee of the contracting state agency

concerning information involving the large state contract.
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(2) If a state or quasi-public agency employee or an employee of a
large state contractor alleges that a personnel action has been
threatened or taken in [retaliation for such employee's disclosure of
information to the Auditors of Public Accounts or the Attorney
General under the provisions of subsection (a) of this section,]

violation of subdivision (1) of this subsection the employee may notify

the Attorney General, who shall investigate pursuant to subsection (a)
of this section. [After the conclusion of such investigation, the Attorney

General, the employee or]

[(3)] (A) Not later than thirty days after learning of the specific
incident giving rise to a claim that a personnel action has been

threatened or has occurred in violation of subdivision (1) of this

subsection, a state or quasi-public agency employee, an emplovee of a

large state contractor or the employee's attorney may file a complaint

concerning such personnel action with the Chief Human Rights
Referee designated under section 46a-57. The Chief Human Rights
Referee shall assign the complaint to a human rights referee appointed
under said section 46a-57, who shall conduct a hearing and issue a
decision concerning whether the officer or employee taking or
threatening to take the personnel action violated any provision of this
section. If the human rights referee finds such a violation, the referee
may award the aggrieved employee reinstatement to the employee's
former position, back pay and reestablishment of any employee
benefits to which the employee would otherwise have been eligible if
such violation had not occurred, reasonable attorneys' fees, and any
other damages. For the purposes of this subsection, such human rights
referee shall act as an independent hearing officer. The decision of a
human rights referee under this subsection may be appealed by any
person who was a party at such hearing, in accordance with the

provisions of section 4-183.

[(3)] (B) The Chief Human Rights Referee shall adopt regulations, in
accordance with the provisions of chapter 54, establishing the

procedure for filing complaints and noticing and conducting hearings
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under [subdivision (2) of this subsection] subparagraph (A) of this

subdivision.

(4) As an alternative to the provisions of subdivisions (2) and (3) of
this subsection (A) a state or quasi-public agency employee who
alleges that a personnel action has been threatened or taken may file an
appeal within thirty days of knowledge of the specific incident giving
rise to such claim with the Employees' Review Board under section 5-
202, or, in the case of a state or quasi-public agency employee covered
by a collective bargaining contract, in accordance with the procedure
provided by such contract, or (B) an employee of a large state
contractor alleging that such action has been threatened or taken may,
after exhausting all available administrative remedies, bring a civil
action in accordance with the provisions of subsection (c) of section 31-
5Im.

(5) In any proceeding under subdivision (2), (3) or (4) of this
subsection concerning a personnel action taken or threatened against
any state or quasi-public agency employee or any employee of a large
state contractor, which personnel action occurs within one year after
the employee first transmits facts and information concerning a matter

under subsection (a) of this section or sections 2 to 5, inclusive, of this

act to the Auditors of Public Accounts or the Attorney General, there
shall be a rebuttable presumption that the personnel action is in
retaliation for the action taken by the employee under subsection (a) of
this section.

(6) If a state officer or emplovee, as defined in section 4-141, a quasi-

public agency officer or emplovee, an officer or emplovee of a large

state contractor or an appointing authority takes or threatens to take

any action to impede or cancel a contract between a state agency and a

large state contractor, in violation of subdivision (1) of this subsection,

such person may, not later than ninety days from the date of such

violation, bring a civil action in the superior court for the judicial

district of Hartford to recover damages, attorney's fees and costs.
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(c) Any employee of a state or quasi-public agency or large state
contractor, who is found to have knowingly and maliciously made
false charges under subsection (a) of this section shall be subject to

disciplinary action by [his] such employee's appointing authority up to

and including dismissal. In the case of a state or quasi-public agency
employee, such action shall be subject to appeal to the Employees'
Review Board in accordance with section 5-202, or in the case of state
or quasi-public agency employees included in collective bargaining

contracts, the procedure provided by such contracts.

(d) On or before September first, annually, the Auditors of Public
Accounts shall submit to the clerk of each house of the General
Assembly a report indicating the number of matters for which facts
and information were transmitted to the auditors pursuant to this
section during the preceding state fiscal year and the disposition of

each such matter.

(e) Each contract between a state or quasi-public agency and a large
state contractor shall provide that, if an officer, employee or
appointing authority of a large state contractor takes or threatens to
take any personnel action against any employee of the contractor in
retaliation for such employee's disclosure of information to any

emplovee of the contracting state or quasi-public agency or the

Auditors of Public Accounts or the Attorney General under the
provisions of subsection (a) of this section, the contractor shall be liable
for a civil penalty of not more than five thousand dollars for each
offense, up to a maximum of twenty per cent of the value of the
contract. Each violation shall be a separate and distinct offense and in
the case of a continuing violation each calendar day's continuance of
the violation shall be deemed to be a separate and distinct offense. The
executive head of the state or quasi-public agency may request the
Attorney General to bring a civil action in the superior court for the
judicial district of Hartford to seek imposition and recovery of such

civil penalty.
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(f) Each large state contractor shall post a notice of the provisions of
this section relating to large state contractors in a conspicuous place
which is readily available for viewing by the employees of the

contractor.

(g) No person who, in good faith discloses information to the

Auditors of Public Accounts or the Attorney General in accordance

with this section shall be liable for any civil damages resulting from

such good faith disclosure.

(h) As used in this section:

(1) "Large state contract" means a contract between an entity and a
state or quasi-public agency, having a value of five million dollars or
more; [, except for a contract for the construction, alteration or repair of

any public building or public work;] and

(2) "Large state contractor" means an entity that has entered into a

large state contract with a state or quasi-public agency.

Sec. 2. (NEW) (Effective October 1, 2004) For purposes of sections 2 to
5, inclusive, of this act:

(1) "Claim" means any request or demand for money or property
made (A) to a state officer, state employee, state agent or any other
representative of the state, or (B) to a contractor, subcontractor, grantee
or other person if the state provides any portion of the money or
property requested or demanded, or if the state will reimburse directly
or indirectly such contractor, subcontractor, grantee or other person for

any portion of the money or property requested or demanded;

(2) "Knowing" and "knowingly" means a person, with respect to
information, does any of the following: (A) Has actual knowledge of
the information, (B) acts in deliberate ignorance of the truth or falsity
of the information, or (C) acts in reckless disregard of the truth or

falsity of the information;
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(3) "Original source" means an individual who has direct and
independent knowledge of information that the individual voluntarily
provided to the Attorney General or the Auditors of Public Accounts,
without public disclosure, and on which the Attorney General has

based an action brought pursuant to section 4 of this act;

(4) "Person" means any natural person, corporation, partnership,

association, trust or other business or legal entity; and

(5) "State" means any state agency in the executive, legislative and
judicial branch, including any quasi-public authority as defined in

section 1-120 of the general statutes.

Sec. 3. (NEW) (Effective October 1, 2004) (a) A person defrauds the
state when such person:

(1) Knowingly presents, or causes to be presented, to any state

official or employee a false or fraudulent claim;

(2) Knowingly makes, uses or causes to be made or used, a false
record or statement to obtain payment or approval of a claim by the

state;

(3) Conspires to defraud the state through the allowance or payment

of a false or fraudulent claim;

(4) Pursuant to a certificate or receipt, has possession, custody or
control of property or money used, or to be used, by the state and
knowingly delivers, or causes to be delivered, to the state less property
than the amount indicated on such certificate or receipt with the intent

to knowingly conceal the property;

(5) Is authorized to make or deliver a document certifying receipt of
property used, or to be used, by the state and with the intent to deceive
the state, knowingly makes or delivers the receipt without verifying

that the information on the receipt is true;

LCO No. 1417 {D:\Conversion\Tob\s\2004SB-00386-R00-SB.doc } 7 of 11



Raised Bill No. 386

203
204
205

206
207
208

209
210
211

212
213
214
215

216
217
218
219
220

221
222
223
224
225
226
227

228
229
230
231
232

(6) Buys, or receives as a pledge of an obligation or debt, public
property from an officer or employee of the state knowing that such
officer or employee may not lawfully sell or pledge the property;

(7) Enters into an agreement, contract or understanding with an
official or employee of the state knowing the information contained
therein is false;

(8) Knowingly makes, uses or causes to be made or used a false
record or statement to conceal, avoid or decrease an obligation to pay

or transmit money or property to the state; or

(9) Is a beneficiary of an inadvertent submission of a false claim to
the state and subsequently discovers the falsity of the claim but
knowingly fails to disclose the false claim to the state within a

reasonable time after discovery of the falsity of the claim.

(b) This section shall not be construed to apply to an act that would
constitute workers' compensation fraud pursuant to section 31-290c of
the general statutes, an act that violates any provision of title 12 of the
general statutes or an act where the alleged loss to the state is less than

twenty-five thousand dollars.

Sec. 4. (NEW) (Effective October 1, 2004) (a) Whenever the Attorney
General has reason to believe that a person may have defrauded the
state, in violation of section 3 of this act, the Attorney General may
investigate such act and bring a civil action in the superior court
against such person to recover civil penalties and damages as provided
in this section and to obtain such equitable relief as the court deems

appropriate.

(b) Proof that a person acted with the specific intent to defraud the
state shall not be required for a finding that such person has defrauded
the state pursuant to section 3 of this act. Innocent mistake shall be an
affirmative defense to any action brought pursuant to this section.
The state shall prove all essential elements of such cause of action,
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including damages, by a preponderance of the evidence. A
corporation, limited liability corporation, partnership or other person
shall be liable to the state for the acts of its agent where the agent acted
with apparent authority to defraud the state in violation of section 3 of
this act.

(c) Any person who is found by a court of competent jurisdiction to
have defrauded the state shall be liable to the state for (1) three times
the amount of damages that the state sustained due to the fraudulent
act, (2) a civil penalty of not less than five thousand dollars and not
more than ten thousand dollars for each act that constitutes a violation

of section 3 of this act, and (3) reasonable attorney's fees and costs.

(d) Notwithstanding the provisions of subsection (c) of this section,
a court may, within its discretion, reduce an award of damages to the
state upon finding any violation of section 3 of this act, provided such
award includes an award for the consequential damages the state
sustained as a result of the defendant's violation. The court may,
within its discretion, decide not to impose a civil penalty against such

defendant provided the court finds all of the following:

(1) The defendant committing the violation provided the Attorney
General with all the information known to such person about the
violation not later than thirty days after the date on which the person

first obtained the information;

(2) The defendant fully cooperated with any state investigation of

such violation; and

(3) At the time such defendant provided the Attorney General with
such information, no criminal prosecution, civil action or
administrative action had commenced with respect to the defrauding
of the state, and the defendant did not have actual knowledge of the
existence of an investigation into the defrauding of the state.
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Sec. 5. (NEW) (Effective October 1, 2004) (a) The superior court shall
approve any settlement of an action brought under section 4 of this act.
In approving a settlement of, or rendering a judgment in, an action
brought under section 4 of this act, the court, upon application by the
Attorney General, may award to an original source not more than five
per cent of the award of actual damages paid to the state, taking into
consideration the significance of the information provided by the
original source to the court's finding of a violation of section 3 of this

act or the settlement of the action.

(b) Notwithstanding the provisions of subsection (a) of this section,
an original source is not entitled to receive a portion of any court
judgment or settlement if: (1) The action brought pursuant to section 4
of this act is based on allegations or transactions that are the subject of
another criminal, civil, administrative or legislative proceeding; (2) the
information provided by the original source is based on the public
disclosure of allegations or transactions in a criminal, civil,
administrative or legislative proceeding or hearing or from the news
media; (3) the original source is an individual who is or was employed
by the state whose scope of employment includes investigating or
prosecuting fraud against the state and the information was gathered
in the course of such employment; or (4) the original source planned,

initiated or knowingly participated in the defrauding of the state.

This act shall take effect as follows:

Section 1 October 1, 2004
Sec. 2 October 1, 2004
Sec. 3 October 1, 2004
Sec. 4 October 1, 2004
Sec. 5 October 1, 2004

Statement of Purpose:

To extend the whistleblower provisions to contractors who file
whistleblower complaints and to authorize the Attorney General to
recover treble damages against a person who defrauds the state.
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[Proposed deletions are enclosed in brackets. Proposed additions are indicated by underline,
except that when the entire text of a bill or resolution or a section of a bill or resolution is new, it is
not underlined.]
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