General Assembly Raised Bill No. 5669

February Session, 2004 LCO No. 2550

*02530 JUD*

Referred to Committee on Judiciary

Introduced by:
(JuD)

AN ACT CONCERNING PROCEDURES IN MEDICAL MALPRACTICE
ACTIONS.

Be it enacted by the Senate and House of Representatives in General
Assembly convened:

Section 1. Section 52-190a of the general statutes, as amended by
section 14 of public act 03-202, is repealed and the following is
substituted in lieu thereof (Effective from passage and applicable to actions
filed on or after said date):
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(@) No civil action or apportionment complaint shall be filed to

recover damages resulting from personal injury or wrongful death
occurring on or after October 1, 1987, whether in tort or in contract, in

which it is alleged that such injury or death resulted from the
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negligence of a health care provider, unless the attorney or party filing

10  the action or apportionment complaint has made a reasonable inquiry

11  as permitted by the circumstances to determine that there are grounds
12 for a good faith belief that there has been negligence in the care or
13 treatment of the claimant. The complaint, [or] initial pleading or

14  apportionment complaint shall contain a certificate of the attorney or

15 party filing the action or apportionment complaint that such

16  reasonable inquiry gave rise to a good faith belief that grounds exist
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for an action against each named defendant or for an apportionment

complaint against each named apportionment defendant. [For the

purposes of this section, such good faith may be shown to exist if the
claimant or his attorney has received a written opinion, which shall not
be subject to discovery by any party except for questioning the validity
of the certificate,] To show the existence of such good faith, the

claimant or such claimant's attorney, and any apportionment

complainant or such apportionment complainant's attorney, shall

obtain a written and signed opinion of a similar health care provider,

as defined in section 52-184c, which similar health care provider shall
be selected pursuant to the provisions of said section, that there

appears to be evidence of medical negligence and includes a detailed

basis for the formation of such opinion. Such written opinion shall not

be the subject to discovery by any party except for questioning the

validity of the certificate. The claimant or such claimant's attorney, and

any apportionment complainant or such apportionment complainant's

attorney, shall retain the original written opinion and shall attach a

copy of such written opinion, with the name and signature of the

similar health care provider expunged, to such certificate. In addition

to such written opinion, the court may consider other factors with
regard to the existence of good faith. If the court determines, after the
completion of discovery, that such certificate was not made in good
faith and that no justiciable issue was presented against a health care
provider that fully cooperated in providing informal discovery, the
court upon motion or upon its own initiative shall impose upon the
person who signed such certificate or a represented party, or both, an
appropriate sanction which may include an order to pay to the other
party or parties the amount of the reasonable expenses incurred
because of the filing of the pleading, motion or other paper, including
a reasonable attorney's fee. The court may also submit the matter to the
appropriate authority for disciplinary review of the attorney if the

claimant's attorney or apportionment complainant's attorney

submitted the certificate.

(b) If a claimant in a civil action asserts a claim against an
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apportionment defendant pursuant to subsection (d) of section 52-

102b, the requirement under subsection (a) of this section that the

attorney or party filing the action make a reasonable inquiry and

submit a certificate of good faith shall be satisfied by the submission of

a certificate of good faith by the apportionment complainant pursuant

to subsection (a) of this section.

[(b)] (c) Upon petition to the clerk of the court where the action will
be filed, an automatic ninety-day extension of the statute of limitations
shall be granted to allow the reasonable inquiry required by subsection
(a) of this section. This period shall be in addition to other tolling

periods.

Sec. 2. Section 52-192a of the general statutes is repealed and the

following is substituted in lieu thereof (Effective from passage):

(a) After commencement of any civil action based upon contract or
seeking the recovery of money damages, whether or not other relief is
sought, the plaintiff may, not later than thirty days before trial, file
with the clerk of the court a written "offer of judgment" signed by the
plaintiff or the plaintiff's attorney, directed to the defendant or the
defendant's attorney, offering to settle the claim underlying the action
and to stipulate to a judgment for a sum certain. The plaintiff shall give
notice of the offer of settlement to the defendant's attorney or, if the
defendant is not represented by an attorney, to the defendant himself
or herself. Within sixty days after being notified of the filing of the

"offer of judgment" or within any extension or extensions thereof, not

to exceed a total of one hundred twenty additional days, granted by

the court for good cause shown, and prior to the rendering of a verdict

by the jury or an award by the court, the defendant or the defendant's
attorney may file with the clerk of the court a written "acceptance of
offer of judgment" agreeing to a stipulation for judgment as contained
in plaintiff's "offer of judgment". Upon such filing, the clerk shall enter
judgment immediately on the stipulation. If the "offer of judgment" is

not accepted within [sixty days] the sixty-day period or any extension
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thereof, and prior to the rendering of a verdict by the jury or an award
by the court, the "offer of judgment" shall be considered rejected and
not subject to acceptance unless refiled. Any such "offer of judgment"
and any "acceptance of offer of judgment" shall be included by the
clerk in the record of the case.

(b) After trial the court shall examine the record to determine
whether the plaintiff made an "offer of judgment" which the defendant
failed to accept. If the court ascertains from the record that the plaintiff
has recovered an amount equal to or greater than the sum certain
stated in the plaintiff's "offer of judgment", the court shall add to the
amount so recovered twelve per cent annual interest on said amount,
[computed from the date such offer was filed in actions commenced
before October 1, 1981. In those actions commenced on or after October
1, 1981, the] with respect to an offer of judgment filed prior to the

effective date of this section, and interest at an annual rate of four

percentage points above the weekly average five-yvear constant

maturity vield of United States Treasury securities, as published by the

Board of Governors of the Federal Reserve System, for the calendar

week preceding the beginning of each vear for which interest is owed,

with respect to an offer of judegment filed on or after the effective date

of this section. The interest shall be computed from the date the

complaint in the civil action was filed with the court if the "offer of
judgment" was filed not later than eighteen months from the filing of
such complaint. If such offer was filed later than eighteen months from
the date of filing of the complaint, the interest shall be computed from
the date the "offer of judgment" was filed. The court may award
reasonable attorney's fees in an amount not to exceed three hundred
tifty dollars, and shall render judgment accordingly. This section shall
not be interpreted to abrogate the contractual rights of any party
concerning the recovery of attorney's fees in accordance with the

provisions of any written contract between the parties to the action.

Sec. 3. Section 52-251c of the general statutes is repealed and the

following is substituted in lieu thereof (Effective from passage):
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(@) In any claim or civil action to recover damages resulting from
personal injury, wrongful death or damage to property occurring on or
after October 1, 1987, the attorney and the claimant may provide by
contract, which contract shall comply with all applicable provisions of
the rules of professional conduct governing attorneys adopted by the
judges of the Superior Court, that the fee for the attorney shall be paid
contingent upon, and as a percentage of: (1) Damages awarded and
received by the claimant; or (2) settlement amount pursuant to a

settlement agreement.

(b) In any such contingency fee arrangement such fee shall be the
exclusive method for payment of the attorney by the claimant and
shall not exceed an amount equal to a percentage of the damages
awarded and received by the claimant or of the settlement amount
received by the claimant as follows: (1) Thirty-three and one-third per
cent of the first three hundred thousand dollars; (2) twenty-five per
cent of the next three hundred thousand dollars; (3) twenty per cent of
the next three hundred thousand dollars; (4) fifteen per cent of the next
three hundred thousand dollars; and (5) ten per cent of any amount
which exceeds one million two hundred thousand dollars.

(c) Whenever a claimant in a medical malpractice case enters into a

contingency fee arrangement with an attorney which provides for a fee

that would exceed the percentage limitations set forth in subsection (b)

of this section, such arrangement shall not be wvalid unless the

claimant's attorney files an application with the court for approval of

such arrangement and the court, after a hearing, grants such

application. The claimant's attorney shall attach to such application a

copy of such fee arrangement and the proposed unsigned writ,

summons and complaint in the case. The court shall grant such

application if it finds that the case is sufficiently complex, unique or

different from other medical malpractice cases so as to warrant a

deviation from such percentage limitations. At such hearing, the

claimant's attorney shall have the burden of showing that such

deviation is warranted. If the court does not grant such application, it

LCO No. 2550 {D:\Conversion\Tob\h\2004HB-05669-R00-HB.doc } 50f10



Raised Bill No. 5669

149
150
151
152
153

154
155
156
157
158
159
160
161
162
163
164
165
166
167
168
169
170
171
172
173
174

175
176
177
178
179
180
181

shall advise the claimant of the claimant's right to seek representation

by another attorney willing to abide by the percentage limitations set

forth in subsection (b) of this section. The filing of such application

shall toll the applicable statute of limitations for a period of ninety

days.

[(c)] (d) For the purposes of this section, "damages awarded and
received" means in a civil action in which final judgment is entered,
that amount of the judgment or amended judgment entered by the
court that is received by the claimant [, except that in a civil action
brought pursuant to section 38a-368 such amount shall be reduced by
any basic reparations benefits paid to the claimant pursuant to section

38a-365;] after deduction for any disbursements or costs incurred by

the attorney in connection with the prosecution or settlement of the

civil action, other than ordinary office overhead and expense, for

which the claimant is liable; and "settlement amount received" means

in a claim or civil action in which no final judgment is entered, the
amount received by the claimant pursuant to a settlement agreement [,
except that in a claim or civil action brought pursuant to section 38a-
368 such amount shall be reduced by any basic reparations benefits
paid to the claimant pursuant to section 38a-365; and "fee" shall not
include disbursements or costs incurred in connection with the
prosecution or settlement of the claim or civil action, other than

ordinary office overhead and expense] after deduction for any

disbursements or costs incurred by the attorney in connection with the

prosecution or settlement of the claim or civil action, other than

ordinary office overhead and expense, for which the claimant is liable.

Sec. 4. (NEW) (Effective from passage) In any civil action to recover
damages resulting from personal injury or wrongful death, whether in
tort or in contract, in which it is alleged that such injury or death
resulted from the negligence of a health care provider, as defined in
section 52-184b of the general statutes, either party may file a motion
requesting that the trial of such action be bifurcated. If the court grants

such motion, it shall first conduct a proceeding limited solely to the
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issue of the alleged negligence of such provider and, if such negligence
is found by the trier of fact, it shall then conduct a proceeding limited
solely to the issue of the amount of damages, if any, to be recovered by

the plaintiff for such injury or death.

Sec. 5. Section 38a-32 of the general statutes is repealed and the

following is substituted in lieu thereof (Effective from passage):

There is established within the Insurance Department the "Medical
Malpractice Screening Panel" which shall consist of members whose
names shall be supplied by [the Connecticut State Medical Society]

professional societies or associations that represent health care

providers in this state and the Connecticut Bar Association. This panel

may be added to whenever the need arises by requesting further
names from [either the Connecticut State Medical Society or the

Connecticut Bar Association] any such society or association. Members

of the panel shall serve without compensation. The Insurance

Commissioner may designate [a member of his] an employee of the

department to administer the operation of and maintain the records for

such screening panel.

Sec. 6. Section 38a-33 of the general statutes is repealed and the

following is substituted in lieu thereof (Effective from passage):

(a) Unless all parties to a claim for medical malpractice agree to

resolve such claim by a civil action, no civil action shall be filed with

respect to such claim until the proposed complaint in such action is

filed with the Insurance Commissioner and a hearing panel has made

and recorded a finding as to liability or dismissed the claim pursuant

to sections 38a-32 to 38a-36, inclusive, as amended by this act.

(b) The claimant shall personally deliver or cause to be delivered, or

send, by registered or certified mail, return receipt requested, the

proposed complaint to the Insurance Commissioner. Not later than ten

davys after receipt of such proposed complaint, the commissioner shall

send by registered or certified mail, return receipt requested, a copy of
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such proposed complaint to each health care provider named as a

defendant at such provider's last-known place of residence or business.

The filing of a proposed complaint with the Insurance Commissioner

shall toll the applicable statute of limitations until sixty days after the

date the claimant receives a copy of the hearing panel's finding

pursuant to section 38a-36, as amended by this act, or the hearing

panel's decision dismissing the claim.

(c) Whenever [all parties to a claim for malpractice agree, they may
request the Insurance Commissioner or his designee to] a proposed
complaint is filed with the Insurance Commissioner pursuant to

subsection (b) of this section, the commissioner or the commissioner's

designee shall, not later than thirty days after such filing, select a

hearing panel composed of [two physicians] two health care providers

and one attorney from the Malpractice Screening Panel established

under section 38a-32, as amended by this act. None of the members of

the hearing panel, insofar as possible, shall be from the same

community of practice of either the [physician] health care provider

involved or the attorneys for the parties. [At least one of the

physicians] One health care provider member shall be from the same

profession or specialty as the [physician] health care provider against

whom such claim is filed and the other health care provider member

shall be from a hospital, outpatient surgical facility or outpatient clinic.

The attorney shall have experience in the trial of personal injury cases.

[The attorney so designated shall act as chairman.] Upon the filing of
such proposed complaint, the Insurance Commissioner shall notify the
Chief Court Administrator and the Chief Court Administrator shall,

not later than thirty davs after such notice, select a judge trial referee to

be a member of the hearing panel and serve as chairperson of the

hearing panel. Whenever deemed necessary due to the nature of the

claim or the parties, the chairperson may select an additional member

or members for the hearing panel from the Medical Malpractice

Screening Panel established under section 38a-32, as amended by this

act.
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(d) For the purposes of this section, "health care provider" means

any person, corporation, facility or institution licensed by this state to

provide health care or professional services, or an officer, employee or

agent thereof acting in the course and scope of his or her employment.

Sec. 7. Section 38a-34 of the general statutes is repealed and the

following is substituted in lieu thereof (Effective from passage):

The hearing panel so selected shall decide when and at what place it
will hold its hearings. A transcript of the proceedings may be taken at
the discretion of either or both parties and the expense of the same
shall be borne by the party ordering the same or desiring a copy
thereof. The original of [said] the transcript and all pertinent records of

[said] the panel shall be maintained by the Insurance Commissioner.

Sec. 8. Section 38a-35 of the general statutes is repealed and the
following is substituted in lieu thereof (Effective from passage):

(a) All proceedings, records, findings and deliberations of a hearing
panel shall be confidential and shall not be used in any other
proceedings, or otherwise publicized, except as provided in section
19a-17b and sections 38a-32 to 38a-36, inclusive, [nor] as amended by

this act, or disclosed by any party, witness, counsel, panel member or

other person, on penalty of being found in contempt of court.

(b) No person who provides testimony or information to a hearing

panel on any matter submitted to it shall, without a showing of malice,

be personally liable for any damages resulting from such testimony or

information.

(c) The manner in which a hearing panel and each member thereof
deliberates, decides and votes on any matter submitted to it, including
whether its final decision is unanimous or otherwise, shall not be
disclosed or made public by any person, except as provided in [said

sections] section 19a-17b and sections 38a-32 to 38a-36, inclusive, as

amended by this act.
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Sec. 9. Section 38a-36 of the general statutes is repealed and the

following is substituted in lieu thereof (Effective from passage):

At the conclusion of its hearing and deliberation, the hearing panel
shall make a finding as to liability only signed by all members and
record the same with the Insurance Commissioner who shall forward a
copy of the same to the parties. The finding, if unanimous, shall be
admissible in evidence at any subsequent trial of the issues. The trier,
whether court or jury, shall determine what if any weight should be
afforded [said] the finding. The finding shall speak for itself and no
member of the panel shall be subject to subpoena or required to testify
regarding the same. Any explanation of the finding [or] of the panel
shall be at the discretion of the trial judge.

This act shall take effect as follows:

Section1 | from passage and applicable to actions filed on or after
said date

Sec. 2 from passage

Sec. 3 from passage

Sec. 4 from passage

Sec. 5 from passage

Sec. 6 from passage

Sec. 7 from passage

Sec. 8 from passage

Sec. 9 from passage

Statement of Purpose:

To revise provisions concerning the filing of good faith certificates, the
filing of offers of judgment, the waiver of the limitation on attorney
contingency fees, the conduct of medical malpractice trials and the
pretrial review of cases by medical malpractice screening panels.

[Proposed deletions are enclosed in brackets. Proposed additions are indicated by underline,
except that when the entire text of a bill or resolution or a section of a bill or resolution is new, it is
not underlined.]
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