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General Assembly File No. 513
January Session, 2003 Substitute House Bill No. 6417

House of Representatives, April 23, 2003

The Committee on Government Administration and Elections
reported through REP. OROURKE of the 32nd Dist,
Chairperson of the Committee on the part of the House, that
the substitute bill ought to pass.

AN ACT CONCERNING STATE CONSTRUCTION CONTRACTS.

Be it enacted by the Senate and House of Representatives in General
Assembly convened:

Section 1. Section 4b-91 of the general statutes is repealed and the
following is substituted in lieu thereof (Effective January 1, 2004):

(@) Every contract for the construction, reconstruction, alteration,
remodeling, repair or demolition of any public building for work by
the state, which is estimated to cost more than five hundred thousand
dollars, except (1) a contract awarded by the Commissioner of Public
Works for (A) a community court project, as defined in subsection (j) of
section 4b-55, (B) the Connecticut Juvenile Training School project, as
defined in subsection (k) of section 4b-55, (C) the downtown Hartford
higher education center project, as defined in subsection (1) of section
4b-55, (D) The University of Connecticut library project, as defined in
subsection (d) of section 4b-55, (E) a correctional facility project, as

defined in subsection (m) of section 4b-55, (F) a juvenile detention
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center project, as defined in subsection (n) of section 4b-55, or (G) a
student residential facility for the Connecticut State University system
that is a priority higher education facility project, as defined in
subsection (f) of section 4b-55, or (2) a project, as defined in
subdivision (16) of section 10a-109¢, undertaken and controlled by The
University of Connecticut in accordance with section 10a-109n, shall be
awarded to the lowest responsible and qualified general bidder who is

prequalified pursuant to section 3 of this act on the basis of

competitive bids in accordance with the procedures set forth in this
chapter, after the Commissioner of Public Works or, in the case of a
contract for the construction of or work on a building under the
supervision and control of the Joint Committee on Legislative
Management of the General Assembly, the joint committee or, in the
case of a contract for the construction of or work on a building under
the supervision and control of one of the constituent units of the state
system of higher education, the constituent unit, has invited such bids
by advertisements inserted at least once in one or more newspapers

having a circulation in each county in the state. The Commissioner of

Public Works, the joint committee or the constituent unit, as the case

may be, shall determine the prequalification -classification and

agoregate work capacity rating required for the contract and shall

indicate the prequalification classification and aggregate work capacity

ratings in such advertisement. As used in this section, "prequalification

classification and aggregate work capacity rating" means the

prequalification classifications and aggregate work capacity ratings

established by the Commissioner of Administrative Services pursuant

to section 3 of this act.

(b) The Commissioner of Public Works, the joint committee or the
constituent unit, as the case may be, shall determine the manner of
submission and the conditions and requirements of such bids, and the

time within which the bids shall be submitted, consistent with the

provisions of sections 4b-91 to 4b-96, inclusive, as amended by this act.
Such award shall be made within sixty days after the opening of such
bids. If the general bidder selected as the general contractor fails to

perform the general contractor's agreement to execute a contract in

sHB6417 / File No. 513 2
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accordance with the terms of the general contractor's general bid and
furnish a performance bond and also a labor and materials or payment
bond to the amount specified in the general bid form, an award shall
be made to the next lowest responsible and qualified general bidder.

[If] No employee of the Department of Public Works, the joint

committee or a constituent unit with decision-making authority

concerning the award of a contract may communicate with any bidder

prior to the award of the contract if the communication results in the

bidder receiving information about the contract that is not available to

other bidders, except that if the lowest responsible and qualified

bidder's price submitted is in excess of funds available to make an
award, the Commissioner of Public Works, the Joint Committee on
Legislative Management or the constituent unit, as the case may be, [is
empowered to] may negotiate with such bidder and award the
contract on the basis of the funds available, without change in the
contract specifications, plans and other requirements. If the award of a
contract on said basis is refused by such bidder, the Commissioner of
Public Works, the Joint Committee on Legislative Management or the
constituent unit, as the case may be, may negotiate with other
contractors who submitted bids in ascending order of bid prices
without change in the contract, specifications, plans and other
requirements. In the event of negotiation with general bidders as

provided [herein] in this section, the general bidder involved may

negotiate with subcontractors on the same basis, provided such
general bidder shall negotiate only with subcontractors named on such

general bidder's general bid form.

(c) On and after January 1, 2004, no person mayv bid on a contract for

the construction, reconstruction, alteration, remodeling, repair or

demolition of anv public building for work by the state or a

municipality, which is estimated to cost more than five hundred

thousand dollars and is paid for, in whole or in part, with state funds,

unless the person is prequalified in accordance with section 3 of this

act.

(d) On and after January 1, 2004, each bid submitted for such

sHB6417 / File No. 513 3
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contract shall include a copy of a prequalification statement issued by

the Commissioner of Administrative Services showing that the bidder

has the prequalification classification and aggregate work capacity

ratings required under such contract. The bid shall also be

accompanied by an update statement in such form as the

Commissioner of Administrative Services prescribes. The form for

such update statement shall provide space for information regarding

all projects completed by the bidder since the date the bidder's

prequalification certificate was issued, all projects the bidder currently

has under contract, including the percentage of work on such projects

not completed, the names and qualifications of the personnel who will

have supervisory responsibility for the performance of the contract,

any significant changes in the bidder's financial position or business

organization since the date the certificate was issued, and such other

relevant information as the Commissioner of Administrative Services

prescribes. Any bid submitted without a copy of the prequalification

certificate and an update statement shall be invalid.

(e) The bidder shall certify under penalty of false statement at the

conclusion of the bidding process that the information in the bid is

true, that there has been no substantial change in the bidder's financial

position or business organization since the bidder's most recent

prequalification certificate was issued, other than those changes noted

in the update statement, and that the bid was made without fraud or

collusion with any person.

() Any person who communicates with a public official or

emplovee concerning any construction, reconstruction, alteration,

remodeling, repair or demolition project on a public building prior to

the date that an advertisement for bids on the project is published shall

be disqualified from bidding on the project.

[(b)] (g) Notwithstanding the provisions of this chapter regarding
competitive bidding procedures, the commissioner may select and
interview at least three responsible and qualified general contractors,

and may negotiate with any one of such contractors a contract which is

sHB6417 / File No. 513 4
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both fair and reasonable to the state for a community court project, as
defined in subsection (j) of section 4b-55, the downtown Hartford
higher education center project, as defined in subsection (1) of section
4b-55, The University of Connecticut library project, as defined in
subsection (d) of section 4b-55, the Connecticut Juvenile Training
School project, as defined in subsection (k) of section 4b-55, a
correctional facility project, as defined in subsection (m) of section 4b-
55, a juvenile detention center project, as defined in subsection (n) of
section 4b-55, or a student residential facility for the Connecticut State
University system that is a priority higher education facility project, as
defined in subsection (f) of section 4b-55. Any general contractor
awarded a contract pursuant to this subsection shall be subject to the
same requirements concerning the furnishing of bonds as a contractor

awarded a contract pursuant to subsection (a) of this section.

Sec. 2. Section 4b-92 of the general statutes is repealed and the
following is substituted in lieu thereof (Effective January 1, 2004):

As used in this chapter and except as otherwise provided, the words
"lowest responsible and qualified bidder" shall mean the bidder who is

prequalified pursuant to section 3 of this act, and whose bid is the

lowest of those bidders possessing the skill, ability and integrity
necessary to faithful performance of the work based on objective
criteria considering past performance and financial responsibility.
Essential information in regard to such qualifications shall be
submitted with the bid in such form as the awarding authority may
require by specification in the bid documents and on the bid form.
Every general bid shall be accompanied by a bid bond or a certified
check in an amount which shall be ten per cent of the bid, provided no
such bid bond or certified check shall be required in relation to any
general bid in which the total estimated cost of labor and materials
under the contract with respect to which such general bid is submitted
is less than fifty thousand dollars. Failure to execute a contract
awarded as specified and bid shall result in the forfeiture of such bid
bond or certified check. In considering past performance the awarding
authority shall evaluate the skill, ability and integrity of bidders in

sHB6417 / File No. 513 5
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terms of the bidders' fulfillment of contract obligations and of the
bidders' experience or lack of experience with projects of the size of the
project for which the bids are submitted.

Sec. 3. (NEW) (Effective January 1, 2004) (a) As used in this section,
"prequalification" means prequalification issued by the Commissioner
of Administrative Services to bid on a contract for the construction,
reconstruction, alteration, remodeling, repair or demolition of any

public building for work by the state or a municipality.

(b) Any person may apply for prequalification to the Department of
Administrative Services. Such application shall be made on such form
as the Commissioner of Administrative Services prescribes and shall
be accompanied by a nonrefundable fee of one thousand five hundred
dollars. The application shall be signed under penalty of false
statement.

(c) The application form shall, at a minimum, require the applicant

to supply information concerning;:
(1) The applicant's form of organization;
(2) The applicant's principals and key personnel;

(3) The applicant's experience on public and private construction
projects over the past five years, or on the applicant's twenty most

recently-completed projects;

(4) Any legal or administrative proceedings pending against the
applicant or concluded adversely to the applicant within the past five
years which relate to the procurement or performance of any public or

private construction contract;

(5) The nature of any financial, personal or familial relationship
between the applicant and any public or private construction project

owner listed on the application as constituting construction experience;

(6) A statement of whether the applicant has been disqualified

sHB6417 / File No. 513 6
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pursuant to subsection (e) of section 4b-95 of the general statutes, as
amended by this act, or section 31-57c or 31-57d of the general statutes;
and

(7) Other information as the commissioner deems relevant to the

determination of the applicant's qualifications and responsibilities.

(d) The applicant shall include a statement of financial condition
prepared by a certified public accountant which includes information
concerning the applicant's assets and liabilities, plant and equipment,
bank and credit references, bonding company and maximum bonding
capacity, and other information as the commissioner deems relevant to

an evaluation of the applicant's financial capacity and responsibility.

(e) Information contained in the application shall be current as of
the time of filing except that the statement of financial condition shall

pertain to the applicant's most recently-completed fiscal year.

(f) Any materially false statement in the application or any update
statement may, in the discretion of the awarding authority, result in
termination of any contract awarded the applicant by the awarding
authority and shall constitute cause for disqualifying the applicant
pursuant to this section and subsection (e) of section 4b-95 of the
general statutes, as amended by this act. The awarding authority shall
provide written notice to the commissioner of such false statement not
later than thirty days after discovering such false statement. The
commissioner shall provide written notice of such false statement to
the Commissioner of Public Works not later than thirty days after
discovering such false statement or receiving such notice.

(g) The commissioner shall evaluate each applicant on the basis of
the application and on relevant past performance according to
procedures and criteria set forth in regulations which the
commissioner shall adopt, in accordance with chapter 54 of the general
statutes. Such criteria shall include, at a minimum, the record of the
applicant's performance, including, but not limited to, written
evaluations of the applicant's performance on public or private projects

sHB6417 / File No. 513 7
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within the past five years, the applicant's prior experience on projects
of various size and type, the experience and qualifications of
supervisory personnel employed by the applicant, the maximum
amount of work the applicant is capable of undertaking as
demonstrated by the applicant's financial condition, bonding capacity,
size of past projects and present and anticipated work commitments,

and any other relevant criteria that the commissioner prescribes.

(h) Such regulations shall also (1) provide that the criteria
considered shall be assigned separate designated numerical values and
weights and that the applicant shall be assigned an overall numerical
rating on the basis of all criteria, and (2) establish prequalification
classifications and aggregate work capacity ratings. Such
prequalification classifications shall be used to establish the types of
work a contractor is qualified to perform and the aggregate work
capacity ratings shall be used to establish the maximum amount of

work a contractor is capable of undertaking.

(i) The commissioner may not issue a prequalification certificate to
any contractor who has been disqualified pursuant to subsection (e) of
section 4b-95 of the general statutes, as amended by this act, or section
31-57c or 31-57d of the general statutes.

(j) The applicant shall indicate the classifications and aggregate
work capacity rating for which prequalification is sought. The
commissioner may issue a certificate of prequalification to any
applicant that meets the requirements of this section. Such certificate
shall be effective for one year from the date issued and shall indicate
the contractor's classifications and aggregate work capacity ratings.
The commissioner may renew such certificate upon receipt of a
nonrefundable fee of five hundred dollars, a completed update

statement and any other material the commissioner requires.

(k) The commissioner shall notify an applicant of the
commissioner's preliminary determination regarding the conditions of
the prequalification certification, a denial of certification, a reduction in

the level of certification or a revocation or nonrenewal of certification.

sHB6417 / File No. 513 8
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Any applicant aggrieved by the division's preliminary determination
may request copies of the information upon which the commissioner
relied in making the preliminary determination provided such request
is made not later than five days after receiving notice. Not later than
ten business days after receiving notice the applicant may submit
additional information to the commissioner with a request for
reconsideration. The commissioner shall issue a final determination
regarding the application not later than thirty business days after the
date of the commissioner's preliminary determination unless the

applicant agrees to an extension of time.

(I) Upon receiving additional information regarding a contractor's
qualifications, the commissioner may revoke a contractor's
prequalification or reduce the contractor's prequalification

classification or aggregate work capacity ratings.

(m) The provisions of this section and section 4 of this act shall not

apply to subcontractors.

(n) The commissioner shall establish an update statement for use by
bidders for certificate renewal purposes and for purposes of
submitting a bid pursuant to section 4b-91 of the general statutes, as

amended by this act.

(0) Any applicant aggrieved by the commissioner's final
determination concerning a preliminary determination, a denial of
certification, a reduction in the level of certification or a revocation or
nonrenewal of certification may appeal to the Superior Court in

accordance with section 4-183 of the general statutes.

(p) Documents submitted to the commissioner in an application
pursuant to this section shall not be deemed to be public records under
the Freedom of Information Act, as defined in section 1-200 of the

general statutes.

Sec. 4. (NEW) (Effective January 1, 2004) (a) The Commissioner of
Administrative Services shall establish a standard contractor

sHB6417 / File No. 513 9
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evaluation form. Each public agency, as defined in section 1-200 of the
general statutes, shall complete and submit the form to the
commissioner after completion of a building project under the agency's
control if the building project is funded, in whole or in part, by state
funds. The commissioner shall include the evaluation in the
contractor's prequalification file. The official from the public agency, or
a designee, or the architect or engineer responsible for the oversight of
the project, shall certify that the information contained on the
contractor evaluation form represents, to the best of the official's,
architect's or engineer's knowledge, an accurate analysis of the
contractor's performance record on the project. The official, architect or
engineer shall mail the evaluation form to the contractor. Any
contractor who wishes to contest any information contained in the
evaluation form may submit a written response to the commissioner
not later than thirty days after the date the form was mailed as
indicated by the postmark on the envelope. Such response shall set
forth any additional information concerning the building project or the
oversight of the contract by the public agency that may be relevant in
the evaluation of the contractor's performance on the contract. The
commissioner shall include any such response in the contractor's

prequalification file.

(b) Upon fifty per cent completion of any building project under a
public agency's control, the agency shall advise the contractor in
writing of the agency's preliminary evaluation of the contractor's

performance on the project.

(c) Any public agency that fails to complete and submit a contractor
evaluation form required by this section, or any written response by
any contractor, to the commissioner within seventy days of the
completion of a project shall be ineligible to receive public funds from
the state for the purpose of any construction, reconstruction, alteration,

remodeling, repair or demolition of a public building.

(d) Documents submitted to the commissioner in an evaluation

pursuant to this section shall not be deemed to be public records under

sHB6417 / File No. 513 10
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the Freedom of Information Act, as defined in section 1-200 of the

general statutes.

Sec. 5. Subsection (e) of section 4b-95 of the general statutes is
repealed and the following is substituted in lieu thereof (Effective
January 1, 2004):

(e) Any general contractor who violates any provision of this section

or section 9-333n, as amended by house bill 6096 of the current session,

shall be disqualified from bidding on other contracts that are subject to
the provisions of this chapter for a period not to exceed twenty-four
months, commencing from the date on which the violation is

discovered, for each violation. The commissioner may disqualify a

general contractor from bidding on such contracts for a period not to

exceed twenty-four months commencing from the date the

commissioner receives notice from the Commissioner of

Administrative Services or the awarding authority of any materially

false statement in the g¢eneral contractor's application for

prequalification submitted pursuant to section 3 of this act or any

update statement. The awarding authority shall periodically review

the general contractor's subcontracts to insure compliance with such
provisions, and shall after each such review prepare a written report

setting forth its findings and conclusions.

Sec. 6. Subsection (m) of section 1-84 of the general statutes is
repealed and the following is substituted in lieu thereof (Effective
January 1, 2004):

(m) No public official or state employee shall knowingly accept,
directly or indirectly, any gift, as defined in subsection (e) of section 1-
79, from any person the official or employee knows or has reason to
know: (1) Is doing business with or seeking to do business with the
department or agency in which the official or employee is employed;
[or] (2) is engaged in activities which are directly regulated by such

department or agency; or (3) is prequalified under section 3 of this act

and the official or employee has decision-making authority over the

award of contracts for the construction, reconstruction, alteration,

sHB6417 / File No. 513 11
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remodeling, repair or demolition of any public building. No person

shall knowingly give, directly or indirectly, any gift or gifts in violation

of this provision.

Sec. 7. (NEW) (Effective January 1, 2004) (a) Not later than January 1,
2004, and semiannually thereafter, each awarding authority shall
prepare a report on the status of (1) any ongoing project for the
construction, reconstruction, alteration, remodeling, repair or
demolition of any public building which is estimated to cost more than
five hundred thousand dollars, or (2) any property management
contract awarded by the Department of Public Works which has an
annual value of one hundred thousand dollars or more. The awarding
authority shall submit the report to the Governor and the joint
standing committees of the General Assembly having cognizance of
matters relating to government administration and finance, revenue
and bonding. The report shall be submitted in accordance with section
11-4a of the general statutes. The first report submitted after a contract
is awarded shall indicate: (A) When, where and how the request for
bids was advertised; (B) who bid on the projects; (C) if there was any
deviation from standard procedure in awarding the contract; (D) the
names of the individuals who had decision-making authority in
awarding the contract, including, but not limited to, the individuals
who served on any awarding panel; (E) if an awarding panel was used,
whether the recommendation of the panel was followed and, if
applicable, the reason why such recommendation was not followed;
and (F) whether the awarding authority has any other contracts with
the contractor who was awarded the contract, and if so, the nature and

value of the contract.

(b) Each report shall also include information on the number of
projects under the awarding authority's control, the project costs,
timeliness of completion and any problems that have developed in

implementation.

Sec. 8. Section 4b-100 of the general statutes is repealed and the
following is substituted in lieu thereof (Effective January 1, 2004):

sHB6417 / File No. 513 12
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(a) Not later than July 1, 2004, the Commissioner of Public Works

shall adopt regulations, in accordance with chapter 54, to implement

the procedures set forth in sections 4b-91 to 4b-100, inclusive, as

amended by this act.

(b) The Commissioner of Public Works shall adopt regulations, in
accordance with the provisions of chapter 54, establishing a procedure
for promptly hearing and ruling on claims alleging a violation or

violations of sections 4b-91 to 4b-100, inclusive, as amended by this act.

Such claims may be initiated by the Department of Public Works or
any party whose financial interests may be affected by the decision on

such a claim.

Sec. 9. (NEW) (Effective January 1, 2004) (a) There shall be established
within the Department of Public Works a Construction Services Award
Panel which shall consist of five members: Three of whom shall be
appointed by the Commissioner of Public Works and shall be current
employees of the Department of Public Works; and the remaining
members shall be appointed by the head or acting head of the user
agency and shall serve only for deliberations involving the project for
which such member was appointed. The members of the selection
panel appointed by the Commissioner of Public Works shall serve for
terms of one year from July first. If any vacancy occurs on the panel,
the Commissioner of Public Works or the head or acting head of the
user agency, as appropriate, shall appoint a person for the unexpired

term in accordance with the provisions of this subsection.

(b) The panel established pursuant to subsection (a) of this section
shall not be deemed to be a board or commission within the meaning
of section 4-9a of the general statutes. Such panel shall be the selection
panel for any contract for the construction, reconstruction, alteration,
remodeling, repair or demolition of any public building pursuant to
sections 4b-91 to 4b-100, inclusive, of the general statutes, as amended
by this act.

This act shall take effect as follows:

sHB6417 / File No. 513 13
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Section 1 January 1, 2004
Sec. 2 January 1, 2004
Sec. 3 January 1, 2004
Sec. 4 January 1, 2004
Sec. 5 January 1, 2004
Sec. 6 January 1, 2004
Sec. 7 January 1, 2004
Sec. 8 January 1, 2004
Sec. 9 January 1, 2004

GAE Joint Favorable Subst.

sHB6417 / File No. 513 14



sHB6417 File No. 513

The following fiscal impact statement and bill analysis are prepared for the benefit of members of the
General Assembly, solely for the purpose of information, summarization, and explanation, and do not

represent the intent of the General Assembly or either House thereof for any purpose:

|
OFA Fiscal Note

State Impact:

Agency Affected Fund-Type FY04$ FY05$
Pub. Works, Dept. GF - Cost 50,000 50,000
Comptroller Misc. Accounts GF - Cost 128,000 273,300
(Fringe Benefits)
Admin. Serv., Dept GF - Cost 630,000 630,000
Admin. Serv., Dept GF - Revenue 750,000 250,000

Gain

Ethics Com.; CT State Univ.; GF - Cost None None

Colleges, Regional Comm.-Tech.
Note: GF=General Fund

Municipal Impact: None

Explanation

The bill requires contractors to pre-qualify to bid on public building
construction contracts estimated to cost more than $500,000.
Contractors must submit their pre-qualification application, along with
an application fee to the Department of Administrative Services (DAS.)
If the contractor meets the pre-qualification requirements, they are
issued a certificate that indicates the type of work the contractor is

qualified to perform.

DAS is required to analyze and evaluate each pre-qualification
application. DAS must examine each applicant’s past performance
record on public and private projects for the past five years or the 20
most recently completed projects; any legal or administrative
proceedings pending against him in the past five years; and whether
the applicant has been disqualified from bidding on other state
contracts. DAS must also analyze each applicant’s statement of
financial condition (which show the applicant’s assets and liabilities,

plant and equipment, bank and credit references, bond company and
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maximum bonding capacity). This bill also requires DAS to establish
prequalification classification and aggregate work capacity ratings for
construction contracts.

This bill would significantly expand the responsibilities of DAS and
would result in a significant workload increase that may necessitate
the creation of a new unit within DAS. The number of positions
needed by DAS to handle the bill’s requirements depends on the
number of contractors who seek pre-qualification applications.
According to the Department of Consumer Protection, there are
approximately 1,000 major contractors licensed with the state. DPW
estimates that as many as 500 of these licensed contractors would seek
DAS pre-qualification applications.

To process, analyze, and evaluate the estimated 500 pre-
qualification applications, DAS will need 9 new positions. The
positions would include a manager, three construction analysts, three
financial analysts and two clerical positions. It is estimated that the
salary costs for the new personnel would be approximately $630,000.
The fringe benefit costs for state employees are budgeted centrally in
the Miscellaneous Accounts administered by the Comptroller!. DAS
will also incur one-time costs of $80,000 for equipment and supplies

for the new employees.

The DAS pre-qualification application fee of $1,500, with an annual
renewal fee of $500, will result in a General Fund revenue gain. It is
estimated that there will be 500 licensed major contractors seeking pre-
qualification. Based on that assumption, the pre-qualification fee will
generate first year revenues of $750,000. Subsequent years would see
declining revenue, as the renewal fee is $500. The second year
revenues are estimated to be $250,000. The language requires the

Department of Public Works (DPW) to prepare semiannual reports on

1 The total fringe benefit reimbursement rate as a percentage of payroll is 40.21%,
effective July 1, 2002. However, first year fringe benefit costs for new positions do not
include pension costs lowering the rate to 18.81% in FY 03. The state’s pension
contribution is based upon the prior year’s certification by the actuary for the State
Employees Retirement System.
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ongoing construction projects that will be submitted it to the GAE
Committee (the first report is due 1/1/04). The agency does not have
the resources or flexibility to implement this provision so passage of
the bill will result in an FY 04 cost to the state of approximately $59,400
and $70,000 in FY 05. Included in this sum is $50,000 for a full year
salary of one Planning Analyst under DPW. Also included is $9,400 for
fringe benefit costs in FY 04 and $20,000 in FY 05. Fringe benefits are
budgeted centrally in miscellaneous accounts administered by the

Comptroller?.

The bill also requires DPW to (1) determine the prequalification
classification and aggregate work capacity rating (maximum amount
of work a contractor is capable of undertaking) required for a contract
and indicate it in advertisements for the contract, and (2) establish a
Construction Services Award Panel. The agency already performs
these functions and will modify existing procedures to implement

these changes, which will not result in any additional costs.

DPW will use existing staff and resources to adopt the regulations
required by the bill.

The Connecticut State University System and the Regional College
Technical System will also be required to prepare semiannual reports
on ongoing construction projects and submit it to the GAE Committee.
It is expected that both agencies will use existing staff and resources to

prepare these reports.

Any workload increased required for the Ethics Commission to
implement the provisions of the bill would be handled within existing

staff and resources.
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OLR Bill Analysis
sHB 6417

AN ACT CONCERNING STATE CONSTRUCTION CONTRACTS

SUMMARY:
This bill;

1. requires contractors to prequalify to bid on public building
construction contracts estimated to cost more than $500,000;

2. except as otherwise provided in law, redefines “lowest responsible
qualified bidder” to include a prequalified contractor;

3. requires advertisements for bids on these contracts to include the
financial capacity, prior experience, and workforce required to do
the job;

4. permits the Department of Public Works (DPW) commissioner to
disqualify contractors who lie on their prequalification application;

5. prohibits state officials and employees with decision-making
authority from accepting gifts from prequalified building
contractors;

6. prohibits employees with decision-making authority from
communicating with bidders on building construction contracts
under certain circumstances;

7. establishes a Construction Services Award Panel within DPW;

8. requires state agencies to evaluate contractors after construction is
completed and requires the Department of Administrative Services
(DAS) commissioner to place the evaluation in the contractor’s
prequalification file;

9. requires agencies that award building construction contracts to
make semi-annual status reports to the governor and the
legislature; and
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10. requires the DPW commissioner to adopt regulations to implement
bidding and contracting procedures for building construction.

EFFECTIVE DATE: January 1, 2004
CONSTRUCTION CONTRACTS OVER $500,000
Bidders and Awards

Beginning January 1, 2004, the bill requires contractors to prequalify
before they can bid on a contract funded in whole or part by the state
for the construction, reconstruction, alteration, remodeling, repair, or
demolition (building construction) of any state or municipal building
estimated to cost more than $500,000. It requires the awarding
authorities to award the contract to the lowest responsible qualified
bidder and prequalified bidder on the basis of competitive bidding.
Current law requires the contract to be awarded to the lowest
responsible qualified bidder on the basis of competitive bidding.

Advertisement

The bill requires advertisements for bids on these contracts that
awarding authorities are required by law place in newspapers that
circulate in the state to include the prequalification classification and
aggregate work ratings (i.e., the types of work the contractor must be
able to perform and the maximum amount of work he must be capable
of undertaking). The authorities authorized by law to award these
contracts are the DPW commissioner, the Joint Committee on
Legislative Management for work or construction on buildings under
its supervision, and public colleges and universities for work or
construction on buildings under their supervision or control.

Bids

Beginning January 1, 2004, the bill requires each bid on these large
contracts to include a copy of a prequalification statement from the
DAS commissioner showing that the bidder has the prequalification
classification and aggregate work capacity ratings required under the
contract. The bid must also have an update statement (see below) in
the form the commissioner prescribes. Any bid submitted without
these documents is invalid.
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At the end of the bidding process, the bill requires the bidder to certify
under penalty of false statement that (1) the bid information is true; (2)
there were no substantial changes in his financial position or business
organization since his most recent prequalification certificate was
issued, other than those noted in the update statement; and (3) he
made the bid without fraud or collusion with anyone.

CONTRACTOR PREQUALIFICATION
Prequalification Application

Contractors, but not subcontractors, can seek prequalification by
submitting an application to DAS on a form prescribed by the DAS
commissioner together with a $1,500 nonrefundable fee. Application
documents are confidential and not subject to disclosure under the
Freedom of Information Act (FOIA).

The applicant must include information current at the time of filing,
except the statement of financial condition described below must
reflect the most recently completed fiscal year. The applicant must
sign the application under penalty of false statement.

The application must, at a minimum, require the applicant to disclose:
1. how he is organized;
2. his principals and key personnel;

3. his construction experience over the past five years or on the 20
most recently completed projects;

4. any legal or administrative proceedings pending against or
concluded adversely to him in the past five years concerning the
procurement or performance of a construction contract;

5. his relationship, whether financial, personal, or familial, with the
owner of any construction project he listed as construction
experience;

6. whether he has been disqualified from bidding on other state
construction contracts; and
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7. any other information the commissioner deems relevant to
determinating the applicant’s qualifications and responsibility.

The applicant must include in the application a statement of financial
condition prepared by an accountant that shows the applicant’s assets
and liabilities, plant and equipment, bank and credit references,
bonding company and maximum bonding capacity, and any other
information the commissioner deems relevant to the determination of
the applicant’s financial capacity and responsibility.

Prequalification Classification and Aggregate Work Capacity
Rating

Applicants must indicate the classifications and aggregate work
capacity rating he is seeking. The DAS commissioner may issue to any
applicant that meets the requirements a certificate of prequalification
that includes his classifications and aggregate work capacity ratings
(e.g., the types of work the contractor can perform and the maximum
amount of work he is capable of undertaking).

The certificate is effective for one year from the date issued and may be
renewed upon receipt of a $500 nonrefundable fee, a completed update
statement, and any other material the commissioner requires.
Awarding authorities must use the classifications to determine the
types of work a contractor is qualified to perform and use the
aggregate work capacity ratings to establish the maximum amount of
work he is capable of undertaking.

To determine classifications and aggregate work capacity ratings, the
commissioner must evaluate each applicant based on the application
and on relevant past performance in accordance with procedures and
criteria that she must adopt in regulations. At a minimum, the criteria
must include (1) the applicant’s past performance record, including
written evaluations on his performance on public or private projects in
the past five years; (2) his prior experience on projects of various sizes
and type; (3) his supervisory personnel’s experience and qualifications;
(4) his maximum work capacity as demonstrated by his financial
condition, bonding capacity, size or past projects, and present and
anticipated work commitments; and (5) any other relevant information
the commissioner prescribes.

The regulations must also (1) provide that the criteria be assigned
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different numerical values and weights and that each applicant will be
assigned an overall numerical rating based on all criteria and (2)
establish prequalification classifications and aggregate work capacity
ratings.

False Applications

The contract awarding authority may terminate a contract with or
disqualify any applicant for making a materially false statement on an
application or statement update (see below). The awarding authority
must give the DAS commissioner written notice of the false statement
within 30 days after discovering it. And the DAS commissioner must,
in turn, give the DPW commissioner written notice of it within 30 days
after discovery or after receiving notice from the awarding authority.

Decision on Applications and Review Process

The DAS commissioner must notify applicants of her preliminary (1)
determination of the prequalification certification conditions or (2)
decision to deny certification, reduce the certification level, or revoke
or refuse to renew certification.

Any applicant aggrieved by a preliminary determination may, within
five days of receiving notice of the determination, ask for copies of the
information that the commissioner relied on to make it. Not later than
10 days after notice of the preliminary determination, the applicant can
give the commissioner additional information and ask her to
reconsider the application.

The commissioner must make a final determination on the application
within 30 business days after the date of the preliminary
determination, unless the applicant agrees to an extension. Any
applicant aggrieved by the final determination may appeal to the
Superior Court.

Prequalification Revocation

The bill authorizes the commissioner to revoke a contractor’s
prequalification or reduce his classification or aggregate work capacity
ratings based on additional information that she receives about the
contractor’s qualifications.

UPDATE STATEMENTS
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The commissioner must establish an update statement for certificate
renewals and for use by contractors who bid on building construction
contracts with an estimated value of over $500,000. The statement
must provide space for information on (1) all of the projects the bidder
has completed since the date of his prequalification certificate; (2) all
projects the bidder has under contract at that time, including the
percentage incomplete; (3) the names and qualifications of personnel
who will supervise the contract; (4) any significant change in the
bidder’s financial position or business organization since the certificate
was issued; and (5) any other relevant information the commissioner
prescribes.

DISQUALIFICATION

The bill requires the DPW commissioner to disqualify general
contractors who violate restrictions on campaign contributions by
individuals with large state contracts. The contractor cannot bid on
state building contracts for up to 24 months from the date the violation
was discovered. It allows the commissioner to impose the same
disqualification for up to the same period against a contractor who
makes a material false statement on his prequalification application or
update statement. By law, the commissioner can disqualify contractors
who violate state bidding laws or engage in certain illegal, unethical,
or irresponsible conduct for up to 24 months.

The bill prohibits the DAS commissioner from prequalifying any
contractor disqualified (1) for the two reasons the bill establishes or (2)
by the DPW or transportation commissioner for up to two years for
certain illegal, unethical, or irresponsible acts.

The bill provides that anyone who communicates with a public official
or employee about any building construction project on any public
building before an advertisement for bids is published is disqualified,
presumably by the DPW commissioner, from bidding on the project.
The bill does not specify the length of the disqualification period.

ETHICS
Gifts to Decision-Makers on Contract Awards

The bill prohibits public officials and state employees authorized to
make decisions on building construction contract awards from
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knowingly accepting, either directly or indirectly, a gift from any
person they know or have reason to know is a prequalified contractor.
It also prohibits these contractors from giving them gifts. Public
officials and state employees are already prohibited from accepting
gifts from people doing business with or seeking to do business with
their agency. The people seeking to do business with the state are also
prohibited from giving public officials and state employees gifts. The
State Ethics Commission can fine violators up to $2,000 per violation or
issue a cease and desist order.

Prohibited Communications

The bill prohibits certain employees of the awarding authorities from
communicating with a bidder on a building contract prior to the award
of the contract if the communication results in the bidder receiving
information about the contract that is not available to other bidders.
The prohibition applies to those employees with decision-making
authority concerning the contract. The prohibition does not apply to
negotiations with the lowest responsible qualified bidder when his
price exceeds the amount of funds allocated for construction.

CONSTRUCTION SERVICES AWARD PANEL

The bill establishes a five-member Construction Services Award Panel
within DPW.  The commissioner must appoint current DPW
employees as three of the members. The agency requesting the
construction must appoint the remaining two members, who serve
only for deliberations on their projects. The DPW commissioner
appointees serve for one year, beginning on July 1. The DPW
commissioner or head of the requesting agency, as appropriate, must
appoint people to fill vacancies for an unexpired term. The bill
specifies that the panel is not a board or commission for the purpose of
appointments.

The panel must “be the selection panel for contract awards,” including
recipients of eight special building projects authorized by law which
are a community court, Connecticut Juvenile Training School,
downtown Hartford higher education center, University of
Connecticut library, a correctional facility, a juvenile detention center,
and a student residential facility for the Connecticut State University
system.
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The awarding process for these special projects is unclear given the
panel’s duty, presumably, to award contracts and the DPW
commissioner’s authority, by law, to select and interview at least three
responsible and qualified general contractors to complete special
projects and negotiate with any one of them a contract that is fair and
reasonable to the state.

CONTRACTOR EVALUATIONS

The bill requires each public agency to complete and submit an
evaluation form on each contractor, but not subcontractor, that does
state-funded work funded on a building under the agency’s control.
The evaluation must be completed on a form the DAS commissioner
establishes when the work is 50% completed and again after the work
is totally completed. The commissioner must include the evaluation in
the contractor’s prequalification file.

The agency official or designee, or the architect or engineer over seeing
the project must certify that the evaluation represents, to the best of the
person’s knowledge, an accurate analysis of the contractor’s
performance record on the project. The person certifying the
evaluation must mail it to the contractor.

A contractor may contest any information in the evaluation by
submitting a written response to the DAS commissioner no later than
30 days after the date the evaluation was postmarked. The response
may indicate anything that may be relevant to the contractor’s
performance on the contract. The commissioner must include the
response in the contractor’s prequalification file.

The bill makes agencies that fail to complete or submit evaluations or a
contractor’s written response to the commissioner within 70 days after
the project is completed ineligible to receive state funds for the
construction, reconstruction, alteration, remodeling, repair, or
demolition of a public building.

Lastly, it makes the evaluation, and presumably any response from a
contractor, confidential and not subject to public disclosure under

FOIA.

STATUS REPORTS
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By January 1, 2004, and semiannually thereafter, the bill requires each
awarding authority to prepare a report on the status of any (1)
ongoing building construction contracts estimated to cost more than
$500,000 or (2) DPW-awarded property management contract with an
annual value of $100,000 or more. They must submit the reports to the
governor and the Government Administration and Elections and
Finance, Revenue and Bonding committees.

The bill requires the first report submitted after a contract is awarded
to indicate:

1. when, where, and how bids were advertised;
2. the bidders;

3. if there was any deviation from standard contract awarding
procedures;

4. the people responsible for awarding the contract, including the
names of people on any awarding panel;

5. whether an awarding panel was used and its recommendation
followed;

6. why any panel recommendations were not followed; and

7. the existence and nature of any other contract the authority has
with the contractor-subject of the report.

The bill requires each report to include the number of projects under
the awarding authority’s control, their costs, the timeliness of their
completion, and any implementation problems.

BACKGROUND

Bid Disqualifications Under Current Law

A contractor can be disqualified from bidding on, applying for, or
participating as a subcontractor under state contracts for certain

specific causes. These include:

1. conviction of, entry of a guilty or nolo contender plea, or admission
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3.

4.

to a criminal offense incident to obtaining or attempting to obtain a
public or private contract or subcontract, or in the performance of
one;

conviction of, entry of a guilty or nolo contender plea, or admission
to a violation of any state or federal law for (a) embezzlement, theft,
forgery, bribery, falsification or destruction of records, receiving
stolen property, or any other offense indicating a lack of business
integrity or honesty that affects responsibility as a state contractor
or (b) antitrust, collusion, or conspiracy offenses arising from
submission of bids or proposals for any public or private contract
or subcontract;

willful failure to perform according to terms, a history of
performance failure, or unsatisfactory performance; or

willful violation of statutory or regulatory requirements applicable
toa public contract, agreement, or transaction.

The existence of a cause for disqualification cannot be the only factor
the commissioners consider. They must also consider the seriousness
of the contractor’s acts or omission and any mitigating factors when
deciding whether to disqualify him.

COMMITTEE ACTION

Government Administration and Elections Committee

Joint Favorable Substitute
Yea 19 Nay 0
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