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January Session, 2001 Substitute Senate Bill No. 1428

Senate, May 3, 2001

The Committee on Judiciary reported through SEN.
COLEMAN of the 2nd Dist., Chairperson of the Committee on
the part of the Senate, that the substitute bill ought to pass.

AN ACT CONCERNING PRISON OVERCROWDING.

Be it enacted by the Senate and House of Representatives in General
Assembly convened:
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Section 1. (NEW) For the purposes of sections 1 to 6, inclusive, of
this act:

(1) "Nonviolent drug possession offense" means an offense wherein
a person possesses controlled substances for personal use and not with
intent to sell or dispense, which possession is not authorized by
chapter 420b of the general statutes, and which offense did not involve
the use, attempted use or threatened use of physical force against
another person and in the commission of which such person neither
was armed with nor threatened the use of or displayed or represented
by word or conduct that such person possessed any firearm, deadly
weapon or dangerous instrument, as those terms are defined in section

53a-3 of the general statutes.

(2) "Drug treatment program" means a licensed or certified
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community drug treatment program that may include one or more of
the following: Outpatient treatment, halfway house treatment, narcotic
replacement therapy, drug education or prevention courses and
limited inpatient or residential drug treatment as needed to address

special detoxification or relapse situations or severe dependence.

(3) "Successful completion of a drug treatment program" means that
a person who has had participation in a drug treatment program
imposed as a condition of probation under section 2 of this act has
completed the prescribed course of drug treatment and, as a result,
there is reasonable cause to believe that such person will not abuse

controlled substances in the future.

Sec. 2. (NEW) (a) Notwithstanding any provision of the general
statutes, and except as provided in subsection (c) of this section, there
shall be a presumption that any person convicted of a nonviolent drug
possession offense on and after the effective date of this act shall be
sentenced to a term of imprisonment, with the execution of such
sentence of imprisonment suspended entirely, and to a period of

probation.

(b) As a condition of such probation, the court shall require
participation in and successful completion of an appropriate drug
treatment program. In addition to any term or condition of probation
that may be ordered pursuant to section 53a-31 of the general statutes,
the court may also order, as a condition of such probation, that such
person participate in vocational training, family counseling, literacy
training or community service. The court may require any person who
is reasonably able to do so to contribute to the cost of their

participation in such drug treatment program.

(c) This section shall not be applicable to any person who: (1) Has
been convicted within the previous five years of a felony or
misdemeanor involving the use, attempted use or threatened use of

physical force against another person; (2) in addition to the conviction
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of the nonviolent drug possession offense, has been convicted in the
same proceeding of any felony or of a misdemeanor not related to the
use of drugs; (3) has, at separate times prior to the commission of the
present nonviolent drug possession offense, been twice convicted of a
nonviolent drug possession offense, has participated in two separate
courses of drug treatment pursuant to this section and is found by the
court, by clear and convincing evidence, to be unamenable to any and
all forms of available drug treatment; or (4) refuses participation in a

drug treatment program as a condition of probation.

(d) Within seven days of an order imposing probation under this
section, the Office of Adult Probation shall notify the drug treatment
provider designated to provide drug treatment under this section. Not
later than thirty days after receiving such notice, the treatment
provider shall prepare a treatment plan and forward it to the Office of
Adult Probation. After the person begins the drug treatment program,
the treatment provider shall prepare and forward a progress report to
the Office of Adult Probation on a quarterly basis.

(e) If, during the course of drug treatment, the treatment provider
notifies the Office of Adult Probation that the defendant is unamenable
to the drug treatment being provided, but may be amenable to other
drug treatments or related programs, the Office of Adult Probation
may move the court to modify the terms of probation to ensure that

the person receives the alternative drug treatment or program.

(f) If, during the course of drug treatment, the treatment provider
notifies the Office of Adult Probation that the defendant is unamenable
to the drug treatment being provided and all other forms of drug
treatment, the Office of Adult Probation may move for the revocation
of such person's probation. At the probation revocation hearing, unless
the person proves by a preponderance of the evidence that there is a
drug treatment program to which such person is amenable, the court

may revoke such person's probation.
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(g) Drug treatment services provided as a condition of probation
under this section shall not exceed a period of twelve months, except
that additional aftercare services as a condition of probation may be

required for not more than six months.

(h) If such person successfully completes such person's drug
treatment program and period of probation, such person may apply
for dismissal of the charges against such person and the court, on
finding such successful completion, shall dismiss such charges. If the
person does not apply for dismissal of the charges against such person
after successfully completing such person's drug treatment program
and period of probation, the court, upon receipt of a report submitted
by the Office of Adult Probation that the person successfully
completed such person's drug treatment program and period of
probation, may on its own motion make a finding of such successful
completion and dismiss such charges. Upon dismissal, all records of
such charges shall be erased pursuant to section 54-142a of the general
statutes. An order of the court denying a motion to dismiss the charges
against a person who has completed such person's drug treatment
program and period of probation shall be a final judgment for

purposes of appeal.

Sec. 3. (NEW) (a) If a person sentenced to a period of probation in
accordance with section 2 of this act violates that probation by (1)
being arrested for an offense other than a nonviolent drug possession
offense, or (2) violating a non-drug-related condition of probation, the
state may proceed as provided in section 53a-32 of the general statutes

with respect to such alleged violation.

(b) If a person sentenced to a period of probation in accordance with
section 2 of this act violates that probation by (1) being arrested for a
nonviolent drug possession offense, or (2) violating a drug-related
condition of probation, the state may proceed as provided in section

53a-32 of the general statutes with respect to such alleged violation.
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Notwithstanding the provisions of subsection (b) of section 53a-32 of
the general statutes and except as provided in subsections (c) and (d)
of this section, the court shall not revoke such probation unless the
state proves by a preponderance of the evidence that such person
violated a condition of probation and poses a danger to the safety of

other persons.

(c) If a person sentenced to a period of probation in accordance with
section 2 of this act violates that probation for a second time by (1)
being arrested for a nonviolent drug possession offense, or (2)
violating a drug-related condition of probation, the state may proceed
as provided in section 53a-32 of the general statutes with respect to
such alleged violation. Notwithstanding the provisions of subsection
(b) of section 53a-32 of the general statutes, the court shall not revoke
such probation unless the state proves by a preponderance of the
evidence that such person violated a condition of probation and that
such person poses a danger to the safety of other persons or is
unamenable to drug treatment. In determining whether such person is
unamenable to drug treatment, the court may consider, to the extent
relevant, whether such person (A) has committed a serious violation of
rules at the drug treatment program, (B) has repeatedly committed
violations of program rules that inhibit such person's ability to
function in the program, or (C) has continually refused to participate

in the program or asked to be removed from the program.

(d) If a person sentenced to a period of probation in accordance with
section 2 of this act violates that probation for a third time by (1) being
arrested for a nonviolent drug possession offense, or (2) violating a
drug-related condition of probation, the state may proceed as provided
in section 53a-32 of the general statutes with respect to such alleged

violation.

Sec. 4. (NEW) (a) If a person on probation on the effective date of
this act for a nonviolent drug possession offense violates that
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probation by (1) being arrested for an offense other than a nonviolent
drug possession offense, or (2) violating a non-drug-related condition
of probation, the state may proceed as provided in section 53a-32 of the

general statutes with respect to such alleged violation.

(b) If a person on probation on the effective date of this act for a
nonviolent drug possession offense violates that probation by (1) being
arrested for a nonviolent drug possession offense, or (2) violating a
drug-related condition of probation, the state may proceed as provided
in section 53a-32 of the general statutes with respect to such alleged
violation. Notwithstanding the provisions of subsection (b) of section
53a-32 of the general statutes, the court shall not revoke such probation
unless the state proves by a preponderance of the evidence that such
person violated a condition of probation and poses a danger to the
safety of other persons. If the court modifies or enlarges the conditions
of probation, it may require participation in and successful completion
of a drug treatment program as provided in section 2 of this act as a

condition of probation.

(c) If a person on probation on the effective date of this act for a
nonviolent drug possession offense violates that probation for a second
time by (1) being arrested for a nonviolent drug possession offense, or
(2) violating a drug-related condition of probation, the state may
proceed as provided in section 53a-32 of the general statutes with
respect to such alleged violation. Notwithstanding the provisions of
subsection (b) of section 53a-32 of the general statutes, the court shall
not revoke such probation unless the state proves by a preponderance
of the evidence that such person violated a condition of probation and
poses a danger to the safety of other persons or is unamenable to drug
treatment. In determining whether such person is unamenable to drug
treatment, the court may consider, to the extent relevant, whether such
person (A) has committed a serious violation of rules at the drug
treatment program, (B) has repeatedly committed violations of

program rules that inhibit such person's ability to function in the
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program, or (C) has continually refused to participate in the program
or asked to be removed from the program. If the court modifies or
enlarges the conditions of probation, it may impose participation in a
drug treatment program as provided in section 2 of this act as a

condition of probation.

(d) If a person on probation on the effective date of this act for a
nonviolent drug possession offense violates that probation for a third
time by (1) being arrested for a nonviolent drug possession offense, or
(2) violating a drug-related condition of probation, the state may
proceed as provided in section 53a-32 of the general statutes with

respect to such alleged violation.

Sec. 5. (NEW) (a) Notwithstanding any provision of the general
statutes, and except as provided in subsection (b) of this section and
subsections (b) and (c) of section 6 of this act, the Board of Parole shall
not revoke the parole of any person who is arrested for the commission
of a nonviolent drug possession offense or who violates a drug-related
condition of parole. The Board of Parole shall impose as a condition of
parole for any such person that such person participate in and
successfully complete an appropriate drug treatment program. The
board may also impose, as a condition of such parole, that such person
participate in vocational training, family counseling, literacy training
or community service. The board may require any person who is
reasonably able to do so to contribute to the cost of their participation

in such drug treatment program.

(b) The provisions of subsection (a) of this section shall not apply to:
(1) Any parolee who has been convicted within the previous five years
of a felony or misdemeanor involving the use, attempted use or
threatened use of physical force against another person; (2) any parolee
who, concurrently with an arrest for the commission of a nonviolent
drug possession offense or with a violation of any drug-related

condition of parole, is arrested for a felony or a misdemeanor not
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related to the use of drugs; or (3) any parolee who refuses drug

treatment as a condition of parole.

(c) Within seven days of finding that a parolee has committed a
nonviolent drug possession offense or violated any drug-related
condition of parole, the Board of Parole shall notify the drug treatment
provider designated to provide drug treatment under this section. Not
later than thirty days after receiving such notice, the treatment
provider shall prepare a treatment plan and forward it to the Board of
Parole. After the person begins the drug treatment program, the
treatment provider shall prepare and forward a progress report to the

Board of Parole on a quarterly basis.

(d) If, during the course of drug treatment, the treatment provider
notifies the Board of Parole that the parolee is unamenable to the drug
treatment being provided, but may be amenable to other drug
treatments or related programs, the board may act to modify the terms
of parole to ensure that the person receives the alternative drug

treatment or program.

(e) If, during the course of drug treatment, the treatment provider
notifies the Board of Parole that the parolee is unamenable to the drug
treatment being provided and all other forms of drug treatment, the
board may act to revoke such person's parole. At the parole revocation
hearing, unless the parolee proves by a preponderance of the evidence
that there is a drug treatment program to which such parolee is

amenable, the board may revoke such person's parole.

(f) Drug treatment services provided as a condition of parole under
this section shall not exceed a period of twelve months, except that
additional aftercare services as a condition of parole may be required
for not more than six months.

Sec. 6. (NEW) (a) If a person for whom participation in a drug

treatment program is imposed as a condition of parole pursuant to
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subsection (a) of section 5 of this act violates that parole by (1) being
arrested for an offense other than a nonviolent drug possession
offense, or (2) violating a non-drug-related condition of parole, and the
Board of Parole acts to revoke parole, a hearing shall be conducted to
determine whether parole should be revoked. If the alleged violation

of parole is proved, the board may modify or revoke such parole.

(b) If a person for whom participation in a drug treatment program
is imposed as a condition of parole pursuant to subsection (a) of
section 5 of this act violates that parole by (1) being arrested for a
nonviolent drug possession offense, or (2) violating a drug-related
condition of parole, and the Board of Parole acts to revoke parole, a
hearing shall be conducted to determine whether parole should be
revoked. The Board of Parole shall not revoke such parole unless the
state proves by a preponderance of the evidence that such person
violated a condition of parole and that such person poses a danger to
the safety of other persons. If the board does not revoke parole, it may
intensify the conditions of parole to achieve the goals of drug

treatment.

(c) If a person for whom participation in a drug treatment program
is imposed as a condition of parole pursuant to subsection (a) of
section 5 of this act violates that parole for a second time by (1) being
arrested for a nonviolent drug possession offense, or (2) violating a
drug-related condition of parole, and the Board of Parole acts to
revoke parole, a hearing shall be conducted to determine whether
parole should be revoked. If the state proves by a preponderance of the
evidence that such person violated a condition of parole, the board
may modify or revoke such parole and such person shall not be
eligible thereafter for release on parole pursuant to the provisions of

subsection (a) of section 5 of this act.

Sec. 7. (NEW) The court, on its own motion or on motion of the

state's attorney or a person charged with a crime or convicted of a
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crime but not yet sentenced, may order, if the interests of justice will be
served, that such person be examined, pursuant to the provisions of
section 8 of this act, to determine if the person is a person with
psychiatric disabilities and eligible for treatment under section 10 or 13
of this act. A probation officer may order that such an examination be
conducted as part of a presentence investigation conducted pursuant

to the provisions of section 54-91a of the general statutes.

Sec. 8. (NEW) (a) The Commissioner of Mental Health and
Addiction Services or the commissioner's designee shall appoint one or
more clinical examiners to conduct examinations for psychiatric
disabilities ordered pursuant to the provisions of section 7 of this act.
Each examiner shall be authorized by the department to conduct

independent evaluations.

(b) The examiner shall determine whether the person being
examined was a person with psychiatric disabilities at the time of the
crime. If such person is determined to have been a person with
psychiatric disabilities, the examiner shall further determine (1) the
history and pattern of the disability, and (2) whether the person
presently needs and is likely to benefit from treatment for the

psychiatric disability.

(c) The examiner shall prepare and sign, without notarization, a
written examination report and deliver it to the court, the Court
Support Services Division, the state's attorney and defense counsel no
later than thirty days after the examination was ordered. An
examination report ordered pursuant to section 7 of this act shall
otherwise be confidential and not open to public inspection or subject

to disclosure.

(d) No statement made by the person in the course of an
examination under the provisions of this section may be admitted in
evidence on the issue of guilt in a criminal proceeding concerning the

person.

sSB1428 / File No. 585 10
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Sec. 9. (NEW) After receipt by the court of the examination report,
the accused person may make a motion for suspension of prosecution
and an order of treatment for psychiatric disabilities pursuant to the
provisions of section 10 of this act. Unless the opportunity for a
hearing is waived by both the accused person and the state's attorney,
the court shall hear the motion. The clinical examiner shall not be
required to be present to testify on the report unless the presence of the
clinical examiner is requested by the court, the accused person or the

state's attorney.

Sec. 10. (NEW) (a) The provisions of this section shall not apply to
any person charged with a violation of section 53a-54a, 53a-54b, 53a-
54c or 53a-54d of the general statutes.

(b) The court may order suspension of prosecution and order such
person be referred to the Court Support Services Division for
placement in an alternative incarceration center as provided in section
16 of this act for treatment of such person's psychiatric disabilities if it,
after considering information before it concerning the psychiatric
disabilities of the person, including the examination report made
pursuant to the provisions of section 8 of this act, finds that (1) the
accused person was a person with psychiatric disabilities at the time of
the crime, (2) the accused person is not dangerous to himself or herself
or others or gravely disabled, (3) the accused person is not in need of
care and treatment in a hospital for psychiatric disabilities, (4) the
accused person presently needs and is likely to benefit from treatment
for psychiatric disabilities, (5) there is no less restrictive alternative
than placement in the alternative incarceration center, and (6)

suspension of prosecution will advance the interests of justice.

(c) A suspension of prosecution ordered under the provisions of
subsection (b) of this section may be for a period not exceeding two
years. During the period of suspension, an accused person shall be

placed in the custody of the Court Support Services Division for

sSB1428 / File No. 585 11
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placement in an alternative incarceration center as provided in section
16 of this act and treatment for such person's psychiatric disabilities.
The court or the Court Support Services Division may require that the
person (1) comply with any of the conditions specified in subsections
(a) and (b) of section 53a-30 of the general statutes, and (2) be tested for
use of alcohol or drugs during the period of suspension. The accused
person shall, unless indigent, pay the cost of treatment ordered under

this section.

(d) If prosecution is suspended under the provisions of subsection
(b) of this section, (1) the statute of limitations applicable to the crime
charged shall be tolled during the period of suspension, and (2) the
accused person shall be deemed to have waived such person's right to

a speedy trial for the crime charged.

(e) The court shall not suspend prosecution under subsection (b) of
this section unless (1) the accused person has acknowledged that such
person understands the consequences of the suspension of
prosecution, (2) the accused person has given notice, by registered or
certified mail on a form prescribed by the Chief Court Administrator,
to the victim, if any, of the crime of which the person is accused and of
the pending motion for suspension of prosecution, (3) such victim, if
any, has been given an opportunity to be heard on the motion for
suspension of prosecution, and (4) the accused person, unless such
person is indigent, has paid to the clerk of the court an administration

fee of twenty-five dollars.

(f) If the prosecution is suspended, the person shall be released on a
written promise to appear or on a bond and any other bond posted in

any criminal proceeding concerning such person shall be terminated.

(g) If the court denies the motion for suspension of prosecution, the

state's attorney may proceed with prosecution of the crime.

(h) A person shall be deemed to be indigent for the purposes of this

sSB1428 / File No. 585 12
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section if the court determines the person has an estate insufficient to
provide for such person's support or there is no person legally liable or

able to support such person.

Sec. 11. (NEW) (a) The director of the treatment program shall
discharge from treatment any person being treated pursuant to the
provisions of section 10 of this act who completes the treatment
program. The director of the program shall notify the Court Support
Services Division of the director's intent to discharge such person at

least seven days before the date the person is to be discharged.

(b) At any time before the end of the period of suspension of
prosecution, the Court Support Services Division may recommend to
the court that the charge be dismissed if the person has (1) completed
the treatment program, (2) complied with all conditions set under
subsection (c) of section 10 of this act, and (3) abstained from the use of
alcohol for one year if such person was alcohol dependent or abstained
from the unlawful use of drugs for one year if such person was drug

dependent.

(c) Not later than one month before the end of the period of
suspension of prosecution, the Court Support Services Division shall
notify the court of the impending conclusion of the suspension and
submit a report on whether the person has completed the treatment
program and has complied with all conditions set under subsection (c)
of section 10 of this act and on whether the office recommends

dismissal of the charge.

(d) If the court, on motion by the person discharged from treatment,
or on its own motion, finds that the person (1) is responding favorably
to treatment at the expiration of the period of suspension of
prosecution or has completed the treatment program, and (2) has
complied with all other conditions of suspension, it may dismiss the
charge for which prosecution had been suspended under the

provisions of section 10 of this act. If the court denies the motion and

sSB1428 / File No. 585 13
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terminates the suspension of prosecution, the state's attorney may

proceed with prosecution of the crime.

Sec. 12. (NEW) (a) The court shall conduct a hearing to determine
whether the conditions of the suspension of prosecution should be
modified or the suspension terminated, if the Court Support Services
Division, after receipt of a report from the director of the treatment
program, notifies the clerk of the court that a person treated pursuant
to section 10 of this act (1) has committed a violent act against another
person at the alternative incarceration center or a violent act that
damages property at the alternative incarceration center, (2) has
threatened to commit such a violent act, (3) has committed a serious
violation of rules of the alternative incarceration center, (4) has
repeatedly committed violations of program rules that inhibit the
person's ability to function in the program, (5) has continually refused
to participate in the program, (6) has asked to be removed from the
program, or (7) is unable to participate in the treatment program
because of a medical or psychosocial condition which is not
appropriately treated by the program operated by the alternative
incarceration center. The director of the treatment program shall have
the burden of establishing facts to support the director's report. If the
court terminates the suspension, the state's attorney may proceed with

prosecution of the crime.

(b) If a person being treated has not complied with conditions set
pursuant to subsection (c) of section 10 of this act, the Court Support
Services Division shall notify the clerk of the court. The court may
terminate the suspension of prosecution and the state's attorney may
proceed with prosecution of the crime if the court, after a hearing,

finds the person has not complied with such conditions.

(c) A person who has not completed treatment may not be
discharged sooner than four days after the Court Support Services

Division is notified of the proposed discharge, except that if immediate

sSB1428 / File No. 585 14
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discharge from treatment is necessary to protect the health or safety of
persons in the alternate incarceration center or staff of the center, the
person may be discharged less than four days after notification with

the agreement of the Court Support Services Division.

Sec. 13. (NEW) (a) The provisions of this section shall not apply to
any person convicted of a violation of section 53a-54a, 53a-54b, 53a-54c
or 53a-54d of the general statutes.

(b) Before sentencing a convicted person, the court may consider
any information before it concerning the psychiatric disabilities of the
person, including an examination report made pursuant to section 8 of
this act. The court may impose a sentence and order the person be
referred to the Court Support Services Division for placement in an
alternative incarceration center as provided in section 16 of this act for
treatment of such person's psychiatric disabilities, as provided in
subsection (c) of this section if the court finds that (1) the convicted
person was a person with psychiatric disabilities at the time of the
crime for which the person was convicted, (2) there was a relationship
between the psychiatric disabilities and the crime, (3) the convicted
person is not dangerous to himself or herself or others or gravely
disabled, (4) the convicted person does not need care and treatment in
a hospital for psychiatric disabilities, (5) the convicted person presently
needs and is likely to benefit from treatment for psychiatric disabilities,
(6) there is no less restrictive alternative than placement in the
alternative incarceration center, (7) the person is not ineligible under
subsection (a) of this section, and (8) the person meets the criteria for

probation under subsection (a) of section 53a-29 of the general statutes.

(c) The court may, after imposing sentence, (1) suspend execution of
a sentence of imprisonment, either entirely or after a period set by the
court, (2) impose a period of probation as provided in this section and
subsections (b) and (c) of section 53a-28 of the general statutes, and (3)

as a condition of probation, order the Court Support Services Division
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to place the person in an alternative incarceration center as provided in
section 16 of this act for treatment of such person's psychiatric
disabilities. The court may require that a probation officer have at least
one contact per week with the treatment program in which the person
is participating and at least one contact per week with the person when
such person is not participating in an inpatient program. Placement in
a treatment program shall be no earlier than the date that space is
available in a treatment program as reported by the clinical examiner

under section 8 of this act.

(d) The court may order that the person be transferred immediately
to an alternative incarceration center as provided in section 16 of this
act provided space is available as provided in subsection (c) of this
section. If the court orders an immediate transfer, it shall issue a
mittimus directing the judicial marshal to convey the person to the

alternative incarceration center.

(e) Time spent in an alternative incarceration center by a person
pursuant to the provisions of this section shall not be credited against
any sentence, the execution of which was suspended because of such
treatment.

(f) Any violation of conditions set under this section shall be a

violation of probation under section 53a-32 of the general statutes.

(g) The provisions of this section shall not be construed to limit the
application of any provision of the general statutes requiring
mandatory minimum sentences and prohibiting probation for certain

offenses.

Sec. 14. (NEW) (a) The director of the treatment program shall
submit a report to the Court Support Services Division whenever a
person treated pursuant to section 13 of this act has completed the
treatment program. Such report shall recommend whether the person

should receive further treatment for psychiatric disabilities.
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(b) The Court Support Services Division shall notify the clerk of the
court when a person (1) has completed the treatment program, (2) has
complied with all the conditions set under section 13 of this act, and (3)
if alcohol dependent, has abstained from the use of alcohol for two
consecutive years, or, if drug dependent, has abstained from the
unlawful use of drugs for two consecutive years. Upon receipt of such
notification, the clerk shall set a hearing. The Court Support Services
Division may advise the court of any recommendation it may make,
including if it recommends a modification of sentence or terms of
probation or a termination of probation and release of the person.
After a hearing, the court may modify the sentence or terms of

probation or terminate the probation and release the person.

Sec. 15. (NEW) (a) The court shall conduct a hearing to determine if
the sentence or terms of probation should be modified if the Court
Support Services Division, after a report from the director of the
treatment program, notifies the clerk of the court that a person being
treated pursuant to section 13 of this act (1) has committed a violent act
against another person at the alternative incarceration center or a
violent act that damages property at the alternative incarceration
center, (2) has threatened to commit such a violent act, (3) has
committed a serious violation of rules of the treatment program, (4)
has repeatedly committed violations of program rules that inhibit the
person's ability to function in the program, (5) has continually refused
to participate in the program, (6) has asked to be removed from the
program, or (7) is unable to participate in the treatment program
because of a medical or psychosocial condition that is not
appropriately treated by the program operated by the alternative
incarceration center. The director of the treatment program has the
burden of establishing facts to support the director's report to the

Court Support Services Division.

(b) A person who has not completed treatment may not be

discharged sooner than four days after the Court Support Services
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Division is notified of the proposed discharge, except that if immediate
discharge from treatment is necessary to protect the health or safety of
persons in the program or staff of the program, the person may be
discharged less than four days after notification with the agreement of

the Court Support Services Division.

Sec. 16. (NEW) (a) The Court Support Services Division shall
establish in each mental health region in the state a fifteen-bed
alternative incarceration center that, in addition to the programs and
services offered by an alternative incarceration center, provides a
residential and day reporting program for accused and convicted

persons with psychiatric disabilities.

(b) The program director shall hold a clinical license, and the center
shall be staffed by licensed clinical social workers and residential
counselors who are trained to work with persons with psychiatric

disabilities who are accused or convicted of criminal offenses.

(c) The program shall develop a memorandum of agreement with
the local mental health authority to provide a full range of psychiatric
treatment services to the program participants. The local mental health
authority shall assign a clinical coordinator to work with the director
of the alternative incarceration center in facilitating timely access to
appropriate services and to develop a network of community, social
and vocational rehabilitation supports that will enhance successful

program participation and long-term community integration.

(d) Any person referred to the center pursuant to section 10 or 13 of
this act shall be screened to determine such person's eligibility for the
program. Such person shall (1) consent to such screening and
participation in the program, (2) sign releases authorizing the
disclosure of past and current psychiatric information, (3) agree to
abide by program rules, and (4) be clinically stable and not dangerous
to himself or herself or others. Any person determined to be eligible

for the program shall be accepted into the program based on
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availability of space.

(e) The program director and the clinical coordinator shall develop
an integrated individualized alternative incarceration program and
treatment plan for each person that will include a schedule of daily
activities. The alternate incarceration center shall provide supervision,
community service, meals, transportation, assistance in applying for
any entitlements for which the program participant may be eligible
and, if required by the court or Court Support Services Division, drug
screening. The local mental health authority shall provide clinical
assessment, emergency intervention, outpatient treatment, medication
assistance when needed, social supports, case management and

community reintegration planning.

Sec. 17. Section 54-63f of the general statutes is repealed and the

following is substituted in lieu thereof:

(@) A person who has been convicted of any offense, except a
violation of section 53a-54a, 53a-54b, 53a-54c or 53a-54d, [or any
offense involving the use, attempted use or threatened use of physical
force against another person,] and is either awaiting sentence or has
given oral or written notice of such person's intention to appeal or file
a petition for certification or a writ of certiorari may be released
pending final disposition of the case, unless the court finds custody to
be necessary to provide reasonable assurance of such person's
appearance in court, upon the first of the following conditions of
release found sufficient by the court to provide such assurance: (1)
Upon such person's execution of a written promise to appear, (2) upon
such person's execution of a bond without surety in no greater amount
than necessary, (3) upon such person's execution of a bond with surety
in no greater amount than necessary, (4) upon such person's deposit,
with the clerk of the court having jurisdiction of the offense with which
such person stands convicted or any assistant clerk of such court who

is bonded in the same manner as the clerk or any person or officer
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authorized to accept bail, a sum of money equal to the amount called
for by the bond required by the court, or (5) upon such person's pledge
of real property, the equity of which is equal to the amount called for
by the bond required by the court, provided the person pledging such
property is the owner of such property. When cash bail is offered, such
bond shall be executed and the money shall be received in lieu of a
surety or sureties upon such bond. Such cash bail shall be retained by
the clerk of such court until a final order of the court disposing of the
same is passed, provided, if such bond is forfeited, the clerk of such
court shall pay the money to the payee named therein, according to the

terms and conditions of the bond.

(b) There shall be a presumption that a person convicted of any

offense involving the use, attempted use or threatened use of physical

force against another person shall not be released under subsection (a)

of this section. The court may release a person convicted of any such

offense, other than a violation of section 53a-54a, 53a-54b, 53a-54c or

53a-54d, provided the court, in addition to the findings required under

subsection (a) of this section concerning conditions of release, makes

the following findings and specifically states such findings in writing

for the record: (1) That the conditions imposed on such person's release

will reasonably protect any victim of the offense from such person

during such person's release, (2) that the conditions imposed on such

person's release will reasonably assure such person' s appearance in

court when called, (3) that the victim of the offense has been notified,

or reasonable efforts have been made to locate and notify the victim,

and the victim has been given an opportunity to make or submit a

statement concerning whether the person should be released, and the

court has considered any such statement made by the victim, and (4)

that it is in the interests of justice that such person should be released.

Sec. 18. Section 18-86b of the general statutes is repealed and the
following is substituted in lieu thereof:
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(@) Notwithstanding the provisions of sections 18-105 to 18-107,
inclusive, the Commissioner of Correction is authorized to improve the
operation of the state's correctional facilities by entering into contracts
with any governmental or private nonprofit vendor for supervision of
not more than five hundred inmates outside the state. Any such
governmental or private nonprofit vendor shall agree to be bound by
the provisions of the Interstate Corrections Compact, and any

[governmental or privately-operated] facility operated by a

government or private nonprofit organization to which state inmates

are transferred pursuant to a contract under this section shall be
located in a state which has enacted and entered into the Interstate

Corrections Compact.

(b) A state inmate confined in any [governmental or privately-

operated] facility operated by a government or private nonprofit

organization pursuant to the terms of any contract with the state shall
at all times be subject to the authority of the Commissioner of
Correction who may at any time remove the inmate for transfer to a
state correctional facility or other institution, for transfer to another

[governmental or privately-operated] facility operated by a

government or private nonprofit organization, for release on probation

or parole, for discharge or for any other purpose permitted by the laws
of this state.

Sec. 19. (NEW) The Commissioner of Correction shall not enter into
any contract with a for-profit organization for the supervision or

housing of inmates in or outside this state.

Sec. 20. (NEW) The Board of Parole shall, in consultation with the
Department of Mental Health and Addiction Services, develop a
specialized screening program for the performance of a risk

assessment of persons eligible for parole.
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Statement of Legislative Commissioners:

An incorrect reference to treatment being provided "in this section and
sections 11 and 12 of this act" was deleted in section 10(b) and an
incorrect statutory reference was corrected in section 13(b)(8).

JUD Joint Favorable Subst.-LCO

sSB1428 / File No. 585 22



sSB1428 File No. 585

The following fiscal impact statement and bill analysis are prepared for the benefit of members of the
General Assembly, solely for the purpose of information, summarization, and explanation, and do not

represent the intent of the General Assembly or either House thereof for any purpose:

—
OFA Fiscal Note

State Impact: See Below!

Affected Agencies: Various Criminal Justice Agencies,
Department of Mental Health and Addiction
Services

Municipal Impact:  None

Explanation

State Impact:

The bill makes various changes in the programs and sentencing of
criminal offenders and would result in cost and savings to various

agencies as follows:

Department of Mental Health and Addiction Services

The bill (in section 8) will result in significant additional costs to the
Department of Mental Health and Addiction Services (DMHAS). This
section requires DMHAS to conduct examinations for psychiatric
disabilities for people charged with a crime or convicted of a crime but
not yet sentenced and for whom an order has been entered for such

examination.

The number of people potentially subject to these evaluations is

1 The estimates contained in this note are subject to further review.
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unknown. Based on FY 99 data, it is estimated that approximately
114,000 persons are arraigned annually in lower courts, with about
12% estimated to meet the DMHAS target population definition.
Assuming a cost of $1,000 per evaluation (which includes the cost for
licensed clinician to travel, write report, testify, etc.), it would cost
DMHAS approximately $13.7 million annually to perform evaluations
on those traditionally considered to be part of DMHAS's target
population. This cost estimate could be significantly higher if
evaluations are required for a larger segment of those who are

arraigned.

The bill (in section 16) also requires the Court Support Services
Division (CSSD) to establish five 15-bed alternative incarceration
centers and to enter into agreements with the local mental health
authorities for provision of mental health services, including clinical
assessment, emergency intervention, outpatient treatment, medication
assistance, social supports, case management, and community
reintegration planning. It is estimated that DMHAS would require 29
positions and approximately $2.7 million annually to carryout the
provisions of this section. These costs include additional staff and

treatment capacity at five local mental health authorities.

Judicial Department

The bill would increase the number of individuals that would be
sentenced to probation and drug and mental health treatment rather
than incarceration. The cost and type of services potentially necessary

to address this increase appear in the following Table.

Items FY 02 FY 03
Residential Drug Treatment $ 187,500 [ $ 375,000
Outpatient Drug Treatment 500,000 1,000,000
Residential Mental Health Treatment 1,500,000 3,000,000
Outpatient Mental Health Treatment 200,400 900,000
Probation Officers 2,800,000 5,600,000

Total 5,187,900 10,875,000
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Board of Parole

The bill establishes special procedures and standards for parolees
who are serving sentences for nonviolent drug possession offenses. To
the extent that these procedures result in more offenders being placed
on parole (as opposed to further incarceration), there would be a
potential indeterminate savings to the Department of Correction
(DOC) due to a decrease in the need for bed space. The average
annual inmate cost is $25,000. Average annual parolee cost can range
between $8,000 and $12,000 depending on the level of services that are
provided. The board did not provide statistics on the number of

parolees who might be impacted by such standards.

The bill requires the Board of Parole to develop a specialized
screening program for conducting risk assessments of people eligible
for parole. The board currently operates a risk assessment procedure
as described in the bill and as such any refinements to the existing

procedure could be handled within existing resources.

Department of Correction

The bill eliminates the prohibition against releasing on bail people
convicted of certain offenses while they await sentencing or appeal
their conviction. Passage of this section of the bill would reduce the
need for prison bed space in DOC. The department did not provide
information on the number of those incarcerated who might be
affected by the elimination of this provision. To the extent that
individuals would be referred to community programs, significant

savings to DOC, would result.
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OLR BILL ANALYSIS
sSB 1428

AN ACT CONCERNING PRISON OVERCROWDING.

SUMMARY:

This bill establishes a presumption that anyone convicted of a
nonviolent drug possession offense after September 30, 2001 must be
sentenced to a term of probation without first serving any time in
prison. It requires the court to impose as a condition of probation the
successful completion of an appropriate drug treatment program and
authorizes it to require participants who are reasonably able to do so to
contribute to the cost of their participation. The program may not
exceed 12 months plus aftercare services of up to six months. It also
authorizes the court to order as a condition of probation that he
participate in vocational training, family counseling, literacy training,
or community service.

The bill establishes probation violation procedures and standards for
these offenders and applies these same procedures, standards, and
rules for those on probation for nonviolent drug possession offenses on
October 1, 2001. It also applies similar standards and rules for parolees
who are arrested for a nonviolent drug possession offense or violate a
drug-related parole condition.

The bill creates a pre-trial diversion program for people with
psychiatric disabilities accused of any crime except murder (See
COMMENT). It authorizes the court to suspend prosecution and order
such people placed in an alternative incarceration center, to comply
with specific conditions concerning treatment and other matters, and
to be tested for alcohol or drugs. The court may dismiss the charges if
the person complies with all conditions and responds favorably to
treatment.

The bill also establishes a program for people with psychiatric
disabilities who are convicted of any offense other than murder or any
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class A felony. It allows the court to suspend the sentence it imposes
either entirely or after a period it sets and order the offender placed in
an alternative incarceration center for treatment as a condition of
probation. This authority does not affect the imposition of mandatory
minimum sentences. If the person satisfactorily completes treatment
and complies with all other conditions, the court may modify the
sentence or terminate probation and release the offender.

The bill prohibits the correction commissioner from contracting with
for-profit organizations to supervise or house inmates outside of
Connecticut. It also, restricts his authority to contract with private
entities to house up to 500 inmates out-of-state by requiring that the
authority be limited to nonprofit entities or a government.

The bill requires the parole board, in consultation with the Department
of Mental Health and Addiction Services, to develop a specialized
screening program for conducting risk assessments of people eligible
for parole.

The bill eliminates the prohibition against releasing on bail people
convicted of certain offenses while they await sentence or appeal their
conviction. Instead, it creates a presumption that bail not be given to
them. The offenses affected are those involving the use, attempted use,
or threatened use of physical force against another person. The bill
allows a court to release on bail people convicted of these offenses only
if it makes certain findings and specifically states them for the record.

EFFECTIVE DATE: October 1, 2001

NONVIOLENT DRUG POSSESSION OFFENSE

The bill defines “nonviolent drug possession offense" as one where the
offender (1) possesses illegal drugs for personal use without the intent
to sell or dispense them; (2) did not use, attempt to use, or threaten to
use physical force; and (3) was not armed and did not threaten to use
or display or represent that he possessed any firearm, deadly weapon,
or dangerous instrument.

DRUG TREATMENT PROGRAM
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The bill defines a “drug treatment program" as a licensed or certified
community program that may include outpatient treatment, halfway
house treatment, narcotic replacement therapy, drug education or
prevention courses, and limited inpatient or residential drug treatment
as needed to address special detoxification or relapse situations or
severe dependence. The bill does not specify who licenses or certifies
the program.

PEOPLE CONVICTED OF NONVIOLENT POSSESSION OFFENSES
AFTER SEPTEMBER 30, 2001

Drug Treatment Plan and Progress Report

The bill requires the Office of Adult Probation (OAP), within seven
days of a court order imposing probation for a nonviolent drug
offender, to notify drug treatment provider the court designates.
Within 30 days after receiving the notice, the treatment provider must
prepare a treatment plan and forward it to the OAP. After the offender
begins the program, the provider must prepare and forward a
quarterly progress report to the OAP.

People Unamenable to Drug Treatment

Under the bill if, during drug treatment, the treatment provider
notifies the OAP that the offender is not amenable to the drug
treatment being provided but may be amenable to other drug
treatments or related programs the OAP may ask the court to modify
the terms of probation to ensure that the person receives the
alternative drug treatment or program.

If, during drug treatment, the provider notifies the OAP that the
offender is not amenable to the drug treatment being provided or any
other forms of drug treatment, the OAP may ask the court to revoke
his probation. The bill authorizes the court to revoke his probation
unless he proves by a preponderance of the evidence that there is a
drug treatment program to which he is amenable.

Successful Completion of the Program

The bill allows someone who successfully completes the drug
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treatment program and period of probation to apply for dismissal of
the charges against him. The court must dismiss the charges if it finds
he successfully completed the program and the probation period.

A person successfully completes a drug treatment program if he has
completed the prescribed course of drug treatment and, as a result,
there is reasonable cause to believe that he will not abuse controlled
substances in the future.

If the person does not apply for dismissal of the charges after
successfully completing the program and probation period, the court,
upon an OAP report that he successfully completed them, may on its
own motion make a finding of successful completion and dismiss the
charges. Upon dismissal, all records must be erased. The bill makes a
court order denying a motion to dismiss the charges a final judgment,
thus allowing the defendant to appeal.

Ineligible Offenders

The requirement for a suspended sentence and drug treatment for
someone convicted of a nonviolent offense after September 30, 2001
does not apply to anyone who:

1. has been convicted within the previous five years of a felony or
misdemeanor involving the use, attempted use, or threatened use
of physical force against another person;

2. in addition to the conviction of the nonviolent drug possession
offense, has been convicted in the same proceeding of any felony
or of a misdemeanor not related to drug use;

3. has, at separate times before the commission of the present
nonviolent drug possession offense, been twice convicted of a
nonviolent drug possession offense, has participated in two
separate courses of drug treatment under the bill, and is found by
the court, by clear and convincing evidence, not to be amenable to
any form of available drug treatment; or

4. refuses to participate in a drug treatment program as a condition of
probation.
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Violation of Probation

The bill authorizes the state to proceed under its existing authority if a
person sentenced to a period of probation for a nonviolent offense
committed after September 30, 2001 violates his probation by (1) being
arrested for an offense other than a nonviolent drug possession offense
or (2) violating a non-drug-related condition of probation. Under the
existing authority, the court may, if it finds the offender has violated a
probation condition, continue the sentence of probation, modify or
enlarge the conditions, extend the probation period, or revoke the
probation. If it revokes the probation, it may require the offender to
serve the prison sentence previously imposed or a lesser sentence.

If an offender violates his probation by (1) being arrested for a
nonviolent drug possession offense or (2) violating a drug-related
condition of probation, the bill allows the state to proceed under its
existing authority. But it prohibits the court from revoking probation
unless the state proves by a preponderance of the evidence that the
offender violated a condition of probation and poses a danger to other
people’s safety.

If the offender violates his probation for a second time by (1) being
arrested for a nonviolent drug possession offense or (2) violating a
drug-related condition of probation, the bill allows the state to proceed
under its existing authority. But it prohibits the court from revoking
probation unless the state proves by a preponderance of the evidence
that the offender violated a condition of probation and poses a danger
to the safety of other persons or is unamenable to drug treatment.

In determining whether the person is unamenable to drug treatment,
the bill allows the court to consider, if relevant, whether he has (1)
committed a serious violation of rules at the drug treatment program,
(2) repeatedly violated program rules that inhibit his ability to function
in the program, or (3) continually refused to participate in the program
or asked to be removed from it.

If he violates his probation for a third time by (1) being arrested for a
nonviolent drug possession offense or (2) violating a drug-related
condition of probation, the bill specifies that the state may proceed
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under its existing authority.
PEOPLE ON PROBATION ON OCTOBER 1, 2001 (SEC. 4)

The bill establishes the same probation violation requirements and
standards for people on probation on October 1, 2001 for a nonviolent
drug offense as it does for those convicted on or after that date. It
authorizes the court to impose participation in a drug treatment
program as defined by the bill for probationers who violate their
probation by being arrested for nonviolent drug possession offenses,
or by violating drug-related probation conditions.

PAROLE

The bill prohibits the parole board from revoking the parole of any one
who is arrested for a nonviolent drug possession offense or who
violates a drug-related parole condition. The board must require such
parolees to successfully complete an appropriate drug treatment
program and require any parolee who is reasonably able to do so to
contribute to the cost of his participation in the program. It authorizes
the board to require such parolees to participate in vocational training,
family counseling, literacy training, or community service. The drug
treatment program may not exceed 12 months followed by an aftercare
program of up to six months.

The bill requires the board to notify the drug treatment provider it
designates to provide treatment within seven days of finding that a
parolee has committed a nonviolent drug possession offense or
violated any drug-related condition of parole. The treatment provider
must prepare a treatment plan and forward it to the board within 30
days of receiving the notice. After the parolee begins the drug
treatment program, the treatment provider must prepare and forward
quarterly progress report, to the board.

Parolees Not Amenable to Drug Treatment

Under the bill, if the treatment provider notifies the board that the
parolee is not amenable to the drug treatment being provided, but may
be amenable to other drug treatments or related programs, the board
may modify the terms of parole to ensure that the parolee receives the
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alternative drug treatment or program.

The bill allows the board to revoke someone’s parole if the treatment
provider notifies it that he is not amenable to the drug treatment being
provided or any other forms of drug treatment. The board may not
revoke parole if at the parole revocation hearing the parolee proves by
a preponderance of the evidence that there is a drug treatment
program to which he is amenable.

Parole Violations

The bill allows the board, after a hearing, to modify or revoke parole if
a parolee it ordered to participate in a drug treatment program under
the authority the bill establishes violates parole by (1) being arrested
for an offense other than a nonviolent drug possession offense or (2)
violating a non-drug-related condition of parole.

The bill requires the board to hold a hearing if it acts to revoke parole
because a person the board ordered to participate in a drug treatment
program violates that parole by (1) being arrested for a nonviolent
drug possession offense or (2) violating a drug-related condition of
parole. The bill prohibits the board from revoking parole unless the
state proves by a preponderance of the evidence that the parolee
violated a condition of parole and that he poses a danger to the safety
of others. The bill authorizes the board to intensify the parole
conditions to achieve the goals of drug treatment if it does not revoke
parole.

Under the bill, if a parolee the board ordered to participate in a drug
treatment program violates that parole for a second time by (1) being
arrested for a nonviolent drug possession offense or (2) violating a
drug-related condition of parole, and the board acts to revoke parole, it
must conduct a hearing to determine whether it should revoke parole.
If the state proves by a preponderance of the evidence the parolee
violated a condition of parole, the board may modify or revoke parole
and the parolee is ineligible for release under the bill's parole
provisions.

Ineligible Parolees
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The bill excludes from these parole standards and requirements any
parolee who: (1) has been convicted within the previous five years of a
felony or misdemeanor involving the use, attempted use, or threatened
use of physical force; (2) is arrested for a felony or a misdemeanor not
related to drug use; or (3) refuses drug treatment as a condition of
parole.

ACCUSED OR CONVICTED PEOPLE WITH PSYCHIATRIC
DISABILITIES

The bill authorizes the court, if the interests of justice will be served, to
order someone accused or convicted of a crime to be examined to
determine if he has psychiatric disabilities and is eligible for treatment
under the program the bill establishes. The court may do so on its own
motion, that of the state's attorney, or that of someone charged with or
convicted of a crime but not yet sentenced. It also authorizes a
probation officer to order that such an examination be conducted as
part of a presentence investigation.

The bill requires the Commissioner of Mental Health and Addiction
Services or his designee to appoint one or more clinical examiners to
conduct examinations for psychiatric disabilities. Each examiner must
be authorized by the department to conduct independent evaluations.

The examiner must determine whether the person being examined was
a person with psychiatric disabilities at the time of the crime. If so, the
examiner must also determine (1) the history and pattern of the
disability and (2) whether the person presently needs and is likely to
benefit from treatment for the disability.

The bill requires the examiner to prepare and sign, without
notarization, a written examination report and deliver it to the court,
the Court Support Services Division, the state's attorney, and defense
counsel within 30 days after the court or probation officer ordered the
examination. The report is confidential and not open to public
inspection or subject to disclosure.

Under the bill, statements made by the person in the course of an
examination may not be admitted in evidence on the issue of guilt in a
criminal proceeding concerning him.
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Accused People

After the court receives the examination report, the accused person
may move that the court suspend the prosecution and order treatment
for psychiatric disabilities. Unless both the accused person and the
state's attorney waive their right to a hearing, the court must hear the
motion. The clinical examiner does not have to testify on the report
unless the court, the accused person, or the state's attorney requests his
presence.

Except for people charged with murder, the bill allows the court to
suspend prosecution for up to two years and order the accused
referred to the Court Support Services Division for placement in an
alternative incarceration center. In doing so, it must consider
information before it concerning his psychiatric disabilities and the
examination report and find that:

1. the accused had psychiatric disabilities at the time of the crime,
2. heis not dangerous to himself or others or gravely disabled,

3. he does not need care and treatment in a hospital for psychiatric
disabilities,

5. he needs and is likely to benefit from treatment for psychiatric
disabilities,

6. there is no less restrictive alternative than placement in the
alternative incarceration center, and

7. suspension of prosecution will advance the interests of justice.

The court or the Court Support Services Division may require that the
person comply with any conditions it specifies and be tested for
alcohol or drugs. The bill requires the accused, unless indigent, to pay
the cost of treatment ordered. A person is indigent if the court
determines he has an estate insufficient to provide for his support or
there is no one legally liable or able to support him.
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The statute of limitations is tolled during the suspension period and
the accused is deemed to have waived his right to a speedy trial for the
crime charged.

The court may not suspend prosecution unless (1) the accused has
acknowledged that he understands the consequences of the
suspension; (2) he has given notice of the crime, by registered or
certified mail on a form prescribed by the Chief Court Administrator,
to the victim, if any, and of the pending motion for suspension of
prosecution; (3) the victim has been given an opportunity to be heard
on the suspension motion; and (4) the accused, unless he is indigent,
has paid to the clerk of the court an administration fee of $25.

If the court suspends the prosecution, it must release the accused on a
written promise to appear or a bond and any other bond posted in any
criminal proceeding concerning him must be terminated. If the court
denies the suspension motion, the state's attorney may proceed with
prosecution of the crime.

The bill requires the director of the treatment program to discharge
anyone who completes the program. He must notify the Court Support
Services Division of his intent to discharge the person at least seven
days before the discharge date.

At any time before the end of the suspension of prosecution period, the
Court Support Services Division may recommend to the court that the
charge be dismissed if the person has (1) completed the treatment
program, (2) complied with all required conditions, and (3) abstained
from the use of alcohol for one year if he was alcohol-dependent or
from unlawful drug use for one year if he was drug-dependent.

Within one month before the suspension period ends, the Court
Support Services Division must notify the court of the impending
conclusion of the suspension and submit a report on whether (1) the
person has completed the treatment program, (2) has complied with all
required conditions, and (3) the office recommends dismissal of the
charge.

The bill authorizes the court to dismiss the charges if, on motion by the
person discharged from treatment, or on its own motion, it finds that
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the person (1) is responding favorably to treatment at the expiration of
the period of suspension of prosecution or has completed the
treatment program and (2) has complied with all other conditions of
suspension. If it denies the motion and terminates the suspension of
prosecution, the state's attorney may proceed to prosecute the crime.

Termination or Modification of Suspension

If a person being treated has not complied with conditions, the Court
Support Services Division must notify the court clerk. The bill requires
the court to conduct a hearing to determine whether the suspension
conditions should be modified or terminated, if the Court Support
Services Division, after receiving of a report from the treatment
program director, notifies the court clerk that a person being treated:

1. has committed or threatened to commit a violent act against
another person at the alternative incarceration center or a violent
act that damages property at the alternative incarceration center,

2. has committed a serious violation of the center's rules,

3. has repeatedly violated program rules that inhibit ability to
function in the program,

4. has continually refused to participate in the program,
5. has asked to be removed from the program, or
6. is unable to participate in the treatment program because of

a medical or psychosocial condition that is not appropriately
treated by the program.

The director of the treatment program has the burden of establishing
facts to support his report. If the court terminates the suspension, the
state's attorney may proceed with prosecution of the crime. The court
may terminate the suspension of prosecution and the state's attorney
may proceed with prosecution of the crime if the court, after a hearing,
finds the person has not complied with required conditions.

The bill prohibits the treatment provider from discharging someone
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who has not completed treatment unless it first gives the Court
Support Services Division at least four days notice of the proposed
discharge. The bill allows the person to be discharged sooner if
immediate discharge is necessary to protect the health or safety of
people or staff in the alternative incarceration center, as long as the
Court Support Services Division is notified and agrees.

Convicted People With Psychiatric Disabilities

Before sentencing a person convicted of any crime, the court may
consider any information before it concerning his psychiatric
disabilities. The court may impose a sentence and order the person
referred to the Court Support Services Division for placement in an
alternative incarceration center if it finds that (1) the convicted person
had psychiatric disabilities when he committed the crime, (2) there was
a relationship between the psychiatric disabilities and the crime, (3) he
is not dangerous to himself or others or gravely disabled, (4) he does
not need care and treatment in a hospital for psychiatric disabilities, (5)
he presently needs and is likely to benefit from treatment for
psychiatric disabilities, (6) there is no less restrictive alternative to
placement in the alternative incarceration center, and (7) the person
meets the criteria for probation contained in existing law. Under
existing law, the court may sentence someone to probation for any
crime other than a class A felony if it believes (1) present or extended
confinement is not necessary to protect the public; (2) the defendant
needs guidance, training or assistance which can be effectively
administered through probation supervision; and (3) the disposition is
consistent with the ends of justice.

The bill authorizes the court, after imposing sentence to (1) suspend
execution of a sentence of imprisonment, either entirely or after a
period it sets; (2) impose a period of probation; and (3) as a condition
of probation, order the Court Support Services Division to place the
person in an alternative incarceration center for treatment of his
psychiatric disabilities. The court may require that a probation officer
have at least one contact per week with the treatment program in
which the person is participating and at least one contact per week
with him when he is not participating in an inpatient program. The bill
specifies that the division may not place someone in a treatment
program before space is available in a treatment program as reported
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by the clinical examiner.

The bill authorizes the court to order that the person be transferred
immediately to an alternative incarceration center if space is available.
If the court orders an immediate transfer, it must order the judicial
marshal to take him to the alternative incarceration center. The bill
specifies that time spent in an alternative incarceration center may not
be credited against any sentence which was suspended because of such
treatment.

Mandatory Minimum Sentences and Probation

The bill specifies that it does not affect mandatory minimum sentence
requirements in existing laws or existing prohibitions against
probation for certain offenses.

Completion of Treatment Program

The bill requires the treatment program to submit a report to the Court
Support Services Division whenever someone the division sent to it
has completed the treatment program. The report must recommend
whether the person should receive further treatment.

The division must notify the court clerk when a person (1) has
completed the treatment program; (2) has complied with all
conditions; and (3) if alcohol-dependent, has abstained from alcohol
use for two consecutive years, or, if drug-dependent, has abstained
from drug use for two consecutive years. The clerk must set a hearing
when it receives the notice. The division may make recommendations
to the court, including one to modify the sentence or probation terms
or terminate probation and release of the person. After a hearing, the
court may modify the sentence or terms of probation or terminate the
probation and release the person.

Mandatory Hearing for Violations

The bill requires the court to conduct a hearing to determine if the
sentence or terms of probation should be modified if the division, after
a report from the treatment program director, notifies the court clerk
that a person being treated (1) has committed or threatened to commit
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a violent act against another person at the alternative incarceration
center or a violent act that damages property there, (2) has committed
a serious violation of program rules, (3) has repeatedly committed
violations of program rules that inhibit the person's ability to function
in the program, (4) has continually refused to participate in the
program, (5) has asked to be removed from the program, or (6) is
unable to participate in the treatment program because of a medical or
psychosocial condition that is not appropriately treated by the
program operated by the alternative incarceration center. The director
of the treatment program has the burden of establishing facts to
support his report to the division.

Discharge by Treatment Provider

The bill prohibits the treatment provider from discharging someone
who has not completed the treatment program unless it has given the
division four days notice. But the bill allows the person to be released
without four days notice if immediate discharge is necessary to protect
the health or safety of people in the program or staff and the division
has been notified and agrees.

Alternative Incarceration Centers

The bill requires the Court Support Services Division to establish in
each mental health region in the state a 15-bed alternative incarceration
center that, in addition to the programs and services offered by an
alternative incarceration center, provides a residential and day
reporting program for accused and convicted people with psychiatric
disabilities.

The program director must hold a clinical license. Licensed clinical
social workers and residential counselors who are trained to work with
people with psychiatric disabilities who are accused or convicted of
criminal offenses must staff the center.

The program must develop a memorandum of agreement with the
local mental health authority to provide a full range of psychiatric
treatment services to program participants. The authority must assign
a clinical coordinator to work with the center director to facilitate
timely access to appropriate services and to develop a network of
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community, social, and vocational rehabilitation supports to enhance
successful ~program participation and long-term community
integration.

Accused and convicted people referred to the center must be screened
to determine their eligibility for the program. They must (1) consent to
screening and participation, (2) sign releases authorizing the disclosure
of past and current psychiatric information, (3) agree to abide by
program rules, and (4) be clinically stable and not dangerous to
themselves or others. People must be accepted into the program based
on space availability.

The program director and the clinical coordinator must develop an
integrated individualized alternative incarceration program and
treatment plan for each person that includes a schedule of daily
activities. The center must provide supervision, community service,
meals, transportation, assistance in applying for any entitlements for
which program participants may be eligible and, if required by the
court or Court Support Services Division, drug screening. The local
mental health authority must provide clinical assessment, emergency
intervention, outpatient treatment, medication assistance when
needed, social supports, case management, and community
reintegration planning.

BAIL AFTER CONVICTION

The bill eliminates a prohibition against release on bail and, instead,
establishes a presumption that someone convicted of any offense
involving the use, attempted use, or threatened use of physical force
against another person not be released on bail after conviction while
awaiting sentencing or appealing his conviction. The court may only
release a person convicted of any such offense, other than murder, if it
makes the following findings and specifically states them in writing for
the record: (1) the release conditions imposed will reasonably protect
any victim from him during his release; (2) the conditions imposed will
reasonably assure his appearance in court when called; (3) the crime
victim has been notified, or reasonable efforts have been made to
locate and notify him, and he has been given an opportunity to make
or submit a statement concerning whether the person should be
released, and the court has considered any such statement; and (4)
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release is in the interests of justice
BACKGROUND
Related Legislation

SSB 6802 was reported out by the Judiciary Committee on April 17. It
(1) replaces the current 15-member parole board with a full-time three-
member board; (2) requires the board to reassess certain inmates after
they have served 75% of their sentences in prison and to assess certain
other inmates after they completed 85% of their sentences in prison
and changes the parole criteria the board must use when it does so; (3)
allows a court to impose a probation period as part of a sentence if the
nonsuspended prison term is one year or less; (4) allows the court to
impose a period of special parole as part of a sentence only when the
nonsuspended prison term is more than one year; (5) establishes a
Justice Planning Division within the Office of Policy and Management
(OPM); (6) adds certain officials to the Commission on Prison and Jail
Overcrowding and establishes an 18-member community corrections
subcommittee of the commission; (7) requires a probation officer to
prepare a sentencing worksheet whenever a presentence investigation
is required or requested by the court; (8) requires the Judicial Branch to
establish a sentencing team at all criminal court locations; and (9)
requires the office of Legislative Research and Fiscal Analysis to
prepare prison impact statements for bills that would affect
prosecutions, sentences, and prisons.

sSB 1083 voted out by the Public Health Committee on April 9 and the
Judiciary Committee on April 17, makes numerous changes to the laws
relating to sentencing and treating substance abusers.

Specifically it:

1. requires the Correction Department to provide substance abuse,
mental health, and anger management treatment services,
rehabilitation, and training sufficient to meet the needs of inmates
and offenders under community supervision;

2. allows people to participate in the Judicial Department’s drug
treatment program and in the Department of Mental Health's
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pretrial drug education program even if they participated before;

3. allows people to apply to participate in the community service
labor program even if they were convicted previously of certain
drug-related crimes and sets minimum participation periods;

4. requires those courts that operate special drug dockets to offer
substance abuse detoxification, maintenance, and treatment
programs, including methadone detoxification and maintenance
open to all offenders who need it;

5. requires each Superior Court to establish an interdisciplinary team
to advise judges on appropriate sentences and use of graduated
sanctions and establishes a sentencing task force to evaluate the
process of sentencing people who have committed felonies;

6. requires the parole board to modify the conditions of parole for a
parole violator whose original sentence was not for a crime
involving violence to address the cause of his violation and his
treatment needs; and

7. makes meeting the needs of community-supervised offenders the
standard for determining probation and parole officer caseloads

and eliminates statutory requirements for intensive probation
caseloads.

COMMENT

Psychiatric Disabilities

The bill does not define "psychiatric disabilities."
COMMITTEE ACTION

Judiciary Committee

Joint Favorable Report
Yea 19 Nay 17
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