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House of Representatives

General Assembly File No. 439
Substitute House Bill No. 6915

January Session, 2001

House of Representatives, April 24, 2001

The Committee on Environment reported through REP.
STRATTON of the 17th Dist., Chairperson of the Committee
on the part of the House, that the substitute bill ought to pass.

AN ACT CONCERNING THE RESIDENTIAL UNDERGROUND
STORAGE TANK AMNESTY PROGRAM.

Be it enacted by the Senate and House of Representatives in General
Assembly convened:

1 Section 1. (NEW) (a) As used in this section, "registered contractor"
2 means a person registered with the Commissioner of Environmental
3  Protection pursuant to section 22a-449k of the general statutes,
4 '"qualifying income" means the owner's adjusted gross income, as
5 defined in section 12-701 of the general statutes, for the calendar year
6 immediately preceding the year for which reimbursement is sought
7 under this section and "costs eligible for payment" means costs that are
8 reasonable for payment, as determined by the guidelines established
9 pursuant to section 22a-449d of the general statutes, as amended by

10 this act.

11 (b) On or after the effective date of this act, if, in the course of

12 removing or replacing a residential underground heating oil storage

13 tank system, a registered contractor finds that there has been a spill, as
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defined in section 22a-452c of the general statutes, attributable to such
a system, in either (1) an area classified as "GA" by the Water Quality
Standards adopted pursuant to section 22a-426 of the general statutes,
if such contractor estimates that the remediation of such spill is likely
to cost more than ten thousand dollars, or (2) in an area classified as
"GB" or "GC" under such standards, then such contractor shall
immediately notify the Department of Environmental Protection
regarding such spill. The commissioner may assess the spill and
confirm that the remediation proposed by the contractor is appropriate
and necessary, or may authorize an environmental professional
licensed under section 22a-133v of the general statutes to assess the
spill and make such confirmation. Any such remediation shall be
subject to approval by the commissioner. The commissioner may
authorize an environmental professional licensed under section 22a-
133v of the general statutes to make a recommendation regarding such
approval. The costs of an inspection pursuant to this section shall be
eligible for payment under the residential underground heating oil
storage tank system clean-up subaccount established under subsection
(b) of section 22a-449c of the general statutes, as amended by this act.

(c) On or after the effective date of this act, to be eligible for
payment pursuant to this section, an owner shall submit the following
information to the Commissioner of Environmental Protection, in such
form as the commissioner may require, prior to entering into a contract
with a registered contractor for remediation of a spill attributable to a
residential underground heating oil storage tank system: (1) The name
and Social Security number of the property owner; (2) a verification
that such tank serves the owner's primary residence; (3) a verification
of the owner's qualifying income; and (4) the name of the registered
contractor who will perform the remediation. The commissioner shall,
not later than thirty days following receipt of such information, send a
written notice to the owner that specifies whether the owner is eligible
for payment under this section, whether funds are available for such

owner under this section and the amount of remediation costs for
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which the owner is responsible prior to receiving reimbursement
under this section.

(d) On or after the effective date of this act, an owner shall not be
responsible to the registered contractor or any subcontractor of the
registered contractor for any costs eligible for payment in accordance
with the following: (1) If an owner's qualifying income is less than or
equal to fifty thousand dollars, the owner shall not be responsible for
costs eligible for payment in excess of five hundred dollars; (2) if an
owner's qualifying income is less than or equal to one hundred
thousand dollars, the owner shall not be responsible for costs eligible
for payment in excess of two thousand dollars; (3) if an owner's
qualifying income is less than or equal to one hundred fifty thousand
dollars, the owner shall not be responsible for costs eligible for
payment in excess of four thousand dollars; (4) if an owner's qualifying
income is less than or equal to two hundred thousand dollars, the
owner shall not be responsible for costs eligible for payment in excess
of five thousand dollars; (5) if an owner's qualifying income is less than
or equal to two hundred fifty thousand dollars, the owner shall not be
responsible for costs eligible for payment in excess of seven thousand
tive hundred dollars; (6) if an owner's qualifying income is greater
than or equal to five hundred thousand dollars, the owner shall not be
responsible for costs eligible for payment in excess of twenty thousand
dollars. The registered contractor or any subcontractor of the
registered contractor shall not bill the owner for any costs eligible for
payment from said subaccount in excess of the amounts for which the
owner is responsible, as determined by this subsection, unless the
contractor or subcontractor enters into a separate written contract with
the owner, on a form prescribed by the commissioner, authorizing the
contractor or subcontractor to bill the owner for such costs, and such
separate contract gives the owner the right to cancel such contract up
to three days after entering into it. No registered contractor or any
subcontractor of a registered contractor shall accept payment for any

costs eligible for payment from said subaccount until it has provided
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the owner with the information necessary to apply for a disbursement

pursuant to subsection (e) of this section.

(e) (1) On or after the effective date of this act, an owner shall submit
to the Underground Storage Tank Petroleum Clean-Up Account
Review Board established under section 22a-449d of the general
statutes, as amended by this act, an application that is postmarked no
later than January 1, 2002, for a disbursement from the residential
underground heating oil storage tank system clean-up subaccount,
documentation of all costs eligible for payment for work performed
pursuant to a contract with the owner for the remediation of a
residential underground heating oil storage tank system for the
purpose of providing payment for the costs of such remediation,
provided such owner has complied with the provisions of subdivisions
(1) and (2) of subsection (a) of section 22a-449j of the general statutes
and provided such remediation was completed on or before October 1,
2001. Such reimbursements shall be made in accordance with
subsection (d) of this section. Such owner shall provide to the review
board a statement confirming that the registered contractor has been
engaged by such owner to remove or to replace such residential
underground heating oil storage tank system and perform the
remediation and shall execute an instrument which provides for
payment to said account of any amounts realized by the owner, after
any costs of litigation or attorney's fees have been paid, from a
judgment or settlement regarding any claim for the costs of such

remediation made against an insurance policy or any person.

(2) In any service contract entered into between a registered
contractor and an owner for the remediation of a residential
underground heating oil storage tank system, the registered contractor
shall clearly identify all costs, including markup costs, that are not or

may not be eligible for payment from said subaccount.

(3) The owner shall submit documentation, satisfactory to the
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review board, of any costs associated with such remediation. The
review board may deny reimbursement of remediation costs that the
review board determines are unreasonable based on the guidelines
established pursuant to subsection (c) of section 22a-449d of the
general statutes, as amended by this act, on and after the date the
review board establishes such guidelines, and may deny remediation
costs if the site was not inspected and approved by the commissioner
in accordance with the provisions of subsection (b) of this section. The
review board shall deny any such costs in accordance with subsection
(c) of section 1 of this act and any such costs in excess of fifty thousand
dollars unless the commissioner determines such additional costs are
warranted to protect public health and the environment. If an owner
fails to submit to the review board documentation of costs associated
with such remediation that may be eligible for payment from the
residential underground heating oil storage tank system clean-up
subaccount or if the owner submits documentation of such costs but
the board denies payment of such costs, the registered contractor shall
be liable for such costs and shall have no cause of action against the
owner of the underground petroleum storage tank except as provided

in subsection (d) of this section.

(4) A copy of the review board's decision shall be sent to the
Commissioner of Environmental Protection and to the owner by
certified mail, return receipt requested. The commissioner or any
contractor aggrieved by a decision of the review board may, not more
than twenty days after the date the decision was issued, request a
hearing before the review board in accordance with chapter 54 of the
general statutes. After such hearing, the board shall consider the
information submitted to it and affirm or modify its decision on the
reimbursement. A copy of the affirmed or modified decision shall be
sent to the commissioner and any contractor by certified mail, return

receipt requested.

Sec. 2. Section 22a-449c of the general statutes is repealed and the
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following is substituted in lieu thereof:

(@) (1) There is established an account to be known as the
"underground storage tank petroleum clean-up account'. The
underground storage tank petroleum clean-up account shall be an
account of the Environmental Quality Fund. Notwithstanding any
provision of the general statutes to the contrary, any moneys collected
shall be deposited in the Environmental Quality Fund and credited to
the underground storage tank petroleum clean-up account. Any
balance remaining in said account at the end of any fiscal year shall be

carried forward in said account for the fiscal year next succeeding.

(2) The account shall be wused by the Commissioner of
Environmental Protection to provide money for reimbursement or
payment to responsible parties or parties supplying goods or services,
or both, to responsible parties for costs, expenses and other obligations
paid or incurred, as the case may be, as a result of releases, and
suspected releases, costs of investigation of releases and suspected
releases, and third party claims for bodily injury, property damage and
damage to natural resources. Notwithstanding the provisions of this
section, the responsible party for a release shall bear all costs of the
release that are less than ten thousand dollars or more than one million
dollars, except that for any such release which was reported to the
department prior to December 31, 1987, and for which more than five
hundred thousand dollars has been expended by the responsible party
to remediate such release prior to June 19, 1991, the responsible party
for the release shall bear all costs of such release which are less than
ten thousand dollars or more than three million dollars. There shall be
allocated to the department annually, for administrative costs, [one

million one hundred fifty thousand] two million dollars.

(b) There is established a subaccount within the underground
storage tank petroleum clean-up account to be known as the

"residential underground heating oil storage tank system clean-up
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subaccount" to be used solely for the provision of reimbursements

under section 22a-4491, as amended by this act, and section 1 of this

act, for the remediation of contamination attributed to residential
underground heating oil storage tank systems. The subaccount shall
hold the proceeds of the bond funds allocated pursuant to section 51 of
public act 00-167*.

Sec. 3. Section 22a-449d of the general statutes is repealed and the

following is substituted in lieu thereof:

(@) There is established an Underground Storage Tank Petroleum
Clean-Up Account Review Board to review applications for
reimbursements and payments from the account established under
section 22a-449c. Upon application for reimbursement or payment
pursuant to section 22a-449f, the board shall determine if a release
occurred and damage resulted from such release and the amount of
any such damage. The board shall have the authority to order payment
from the residential underground heating oil storage tank system
clean-up subaccount to registered contractors for reasonable costs
associated with the remediation of a residential underground heating
oil storage tank system based on the guidelines established pursuant to
subsection (c) of this section; [22a-449d;] hold hearings, administer
oaths, subpoena witnesses and documents through its chairperson
when authorized by the board; designate an agent to perform such
duties of the board as it deems necessary except the duty to render a
final decision to order reimbursement or payment from the account;
and provide by notice, printed on any form, that any false statement
made thereof or pursuant thereto is punishable pursuant to section
53a-157b.

(b) The board shall consist of the Commissioners of Environmental
Protection and Revenue Services, the Secretary of the Office of Policy
and Management and the State Fire Marshal, or their designees; one

member representing the Connecticut Petroleum Council, appointed
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by the speaker of the House of Representatives; one member
representing the Service Station Dealers Association, appointed by the
majority leader of the Senate; one member of the public, appointed by
the majority leader of the House of Representatives; one member
representing the Independent Connecticut Petroleum Association,
appointed by the president pro tempore of the Senate; one member
representing the Connecticut Gasoline Retailers Association, appointed
by the minority leader of the House of Representatives; one member
representing a municipality with a population greater than one
hundred thousand, appointed by the Governor; one member
representing a municipality with a population of less than one
hundred thousand, appointed by the minority leader of the Senate; one
member representing a small manufacturing company which employs
fewer than seventy-five persons, appointed by the speaker of the
House of Representatives; one member experienced in the delivery,
installation, and removal of residential underground petroleum
storage tanks and remediation of contamination from such tanks,
appointed by the president pro tempore of the Senate; and one
member who is an environmental professional licensed under section
22a-133v and is experienced in investigating and remediating
contamination attributable to underground petroleum storage tanks,
appointed by the Governor. The board shall annually elect one of its
members to serve as chairperson.

(c) Not later than July 1, 2000, the board shall establish guidelines
for determining what costs are reasonable for payment under section
22a-4491, as amended by this act, and section 1 of this act and shall

establish requirements for financial assurance, training and

performance standards for registered contractors, as defined in said
section 22a-449], as amended by this act, and section 1 of this act. The

board shall not reimburse an applicant for costs associated with the

removal of contaminated soil that are in excess of one hundred fifty-

seven dollars per ton of contaminated soil.
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(d) To the extent that funds are available in the residential

underground heating oil storage tank system clean-up subaccount, the

board may order payment from such subaccount to registered

contractors for reasonable costs associated with the remediation of a

residential underground heating oil storage tank system of an owner

in accordance with section 22a-449], as amended by this act, and

section 1 of this act. No such payment shall be authorized unless the

board deems the costs reasonably based on the guidelines established

pursuant to subsection (c) of this section.

Sec. 4. Section 22a-449] of the general statutes is repealed and the
following is substituted in lieu thereof:

(a) As used in this section, "registered contractor" means a person
registered with the Commissioner of Environmental Protection

pursuant to section 22a-449k.

(b) If, in the course of removing or replacing a residential
underground heating oil storage tank system, a registered contractor
finds that there has been a spill, as defined in section 22a-452c,
attributable to such system and such contractor estimates that the
remediation of such spill is likely to cost more than five thousand
dollars, such contractor shall immediately notify the Department of
Environmental Protection regarding such spill. If, after the contractor's
initial estimate, the contractor subsequently determines that such cost
will exceed five thousand dollars, the contractor shall upon that
determination notify the Department of Environmental Protection. The
commissioner may assess the spill and confirm that the remediation
proposed by the contractor is appropriate and necessary, or may
authorize an environmental professional licensed under section 22a-
133v to assess the spill and make such confirmation. Any such
remediation shall be subject to approval by the commissioner, except
that the commissioner may authorize an environmental professional

licensed under section 22a-133v to make a recommendation regarding
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such approval. If a registered contractor estimates that the remediation
of such spill is likely to cost more than ten thousand dollars, the
commissioner or any agent of the commissioner or an environmental
professional licensed under said section 22a-133v contracted by the
commissioner shall inspect the site and confirm that such remediation
is reasonable. The costs of such an inspection shall be eligible for
payment under the residential underground heating oil storage tank
system clean-up subaccount established under subsection (b) of section
22a-449c, as amended by this act.

(c) (1) A registered contractor shall submit to the Underground
Storage Tank Petroleum Clean-Up Account Review Board established

under section 22a-449d, as amended by this act, for a disbursement

from the residential underground heating oil storage tank system
clean-up subaccount, all reasonable costs for work performed pursuant
to a contract with the owner for the remediation of a residential
underground heating oil storage tank system for the purpose of
providing payment for the costs of such remediation. An owner of a
residential underground heating oil storage tank system shall not be
responsible to the registered contractor or any subcontractor of the
registered contractor for any costs that are eligible for payment from
the residential underground heating oil storage tank system clean-up
subaccount over five hundred dollars. The registered contractor or any
subcontractor shall not bill the owner for any costs eligible for
payment from said subaccount over five hundred dollars unless the
contractor or subcontractor enters into a separate written contract with
the owner, on a form prescribed by the commissioner, authorizing the
contractor or subcontractor to bill the owner more than five hundred
dollars and such separate contract gives the owner the right to cancel
such contract up to three days after entering into it. Such owner shall
provide to the review board a statement confirming the registered
contractor has been engaged by such owner to remove or to replace
such residential underground heating oil storage tank system and

perform the remediation and shall execute an instrument which
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provides for payment to said account of any amounts realized by the
owner, after any costs of litigation or attorney's fees have been paid,
from a judgment or settlement regarding any claim for the costs of
such remediation made against an insurance policy or any party. In
any service contract entered into between a registered contractor and
an owner for the remediation of a residential underground heating oil
storage tank system, the registered contractor shall clearly identify all
costs, including markup costs, that are not or may not be eligible for

payment from said subaccount.

(2) The registered contractor shall submit documentation,
satisfactory to the review board, of any costs associated with such
remediation. The review board may deny remediation costs of the
registered contractor that the review board determines are
unreasonable based on the guidelines established pursuant to

subsection (c) of section 22a-449d, as amended by this act, on and after

the date the review board establishes such guidelines, and may deny
remediation costs (A) in excess of five thousand dollars if the
Department of Environmental Protection was not notified in
accordance with the provisions of subsection (b) of this section, and (B)
in excess of ten thousand dollars if the site was not inspected in
accordance with the provisions of subsection (b) of this section. The
review board shall deny any such costs in excess of fifty thousand
dollars unless the commissioner determines such additional costs are
warranted to protect public health and the environment. If a registered
contractor fails to submit to the review board documentation of costs
associated with such remediation that may be eligible for payment
from the residential underground heating oil storage tank system
clean-up subaccount or if the registered contractor submits
documentation of such costs but the board denies payment of such
costs, the registered contractor shall be liable for such costs and shall
have no cause of action against the owner of the underground

petroleum storage tank.

sHB6915 / File No. 439 11
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(3) A copy of the review board's decision shall be sent to the
Commissioner of Environmental Protection and to the registered
contractor by certified mail, return receipt requested. The
commissioner or any contractor aggrieved by a decision of the review
board may, not more than twenty days after the date the decision was
issued, request a hearing before the review board in accordance with
chapter 54. After such hearing, the board shall consider the
information submitted to it and affirm or modify its decision on the
reimbursement. A copy of the affirmed or modified decision shall be
sent to the commissioner and any contractor by certified mail, return

receipt requested.

(d) Neither the Underground Storage Tank Petroleum Clean-Up

Account Review Board nor the Commissioner of Environmental

Protection shall accept applications pursuant to this section on or after
the effective date of this act.

Sec. 5. Subsection (a) of section 22a-449m of the general statutes is

repealed and the following is substituted in lieu thereof:

(a) Any remediation of contaminated soil or groundwater the cost of
which is to be paid out of the subaccount established under subsection
(b) of section 22a-449c, as amended by this act, shall be performed by

or under the direct onsite supervision of a registered contractor, as
defined in section 22a-449], as amended by this act, and section 1 of

this act and shall be performed in accordance with regulations adopted
by the commissioner pursuant to section 22a-133k that establish direct
exposure criteria for soil, pollutant mobility criteria for soil and
groundwater protection criteria for GA and GAA areas. If the
replacement of any such residential underground heating oil storage
tank system performed pursuant to the provisions of this section
involves installation of an underground petroleum storage tank, such
tank shall conform to any standards which apply to new underground

petroleum storage tanks.
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364 Sec. 6. Section 22a-4491 of the general statutes is repealed.

365 Sec. 7. This act shall take effect from its passage, except that section
366 6 shall take effect one year from its passage.

ENV Joint Favorable Subst.
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The following fiscal impact statement and bill analysis are prepared for the benefit of members of the
General Assembly, solely for the purpose of information, summarization, and explanation, and do not

represent the intent of the General Assembly or either House thereof for any purpose:

—
OFA Fiscal Note

State Impact: See Explanation Below
Affected Agencies: Department of Environmental Protection

Municipal Impact:  None

Explanation

State Impact:

The bill makes changes to the residential underground storage tank
amnesty program affecting eligibility and reimbursement. The bill
prohibits the acceptance of applications under the current program
starting on the bill’s effective date, which is upon passage. The new
program increases the deductible a homeowner must pay if his
adjusted gross income (AGI) is more than $50,000. The current
deductible is $500 for all applicants. The deductible in the bill ranges
from $500 to $20,000 (AGI above $500,000 or more). Applications must
be submitted no later than 1/1/02, and payments are contingent on
availability of funds for the program. SHB 6668, the state budget, as
favorably reported by the Appropriations Committee, provides that
surplus funds from FY 01 in the amount of $17 million be provided for
the sub-account of the Underground Storage Tank Petroleum Clean-
Up Account which funds the program. As of April 2001, there are
approximately 520 claims pending for which no funding is currently

available under the current program. These claims are for $4.2 million.
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Claims have been submitted at a rate of $200,000 per week. It is
anticipated that the $17 million will pay claims through the end of the
program. Funding had been provided through GO bond allocations.
Funds allocated for the program since inception have been $9.04
million.

Under current law, it is estimated that $14 million in revenue from
the gross earnings tax on petroleum companies will be transferred
from the General Fund to the Underground Storage Tank Clean-Up
Account (UST) in FY 02. It is anticipated that this bill will increase
revenue into the UST account due to the increase in the DEP’s
administrative cap from $1.15 million to $2.0 million per year. The
additional expenditures will accelerate the account reaching the
minimum floor of $5 million. This triggers the release of revenues into
the account until the funds reaches the $15 million dollar ceiling. The
additional $850,000 is needed since administrative expenses for the
commercial UST program are currently at the cap. The funds are also

needed for the administrative duties of the residential program.
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OLR BILL ANALYSIS
sHB 6915

AN ACT CONCERNING THE RESIDENTIAL UNDERGROUND
STORAGE TANK AMNESTY PROGRAM.

SUMMARY:

This bill substantially amends the program that pays for cleaning up
contamination from residential underground heating oil storage tanks.
Most of the changes affect only applications submitted after the bill’s
effective date (which is upon passage). But, the bill bars the board that
administers the program from making payments on pending
applications that (1) exceed $157 per ton of contaminated soil removed
or (2) are not reasonably based on guidelines the law required it to
adopt. The bill, starting on it effective date, prohibits the board and the
Department of Environmental Protection (DEP) from accepting
applications under the current program. It repeals the current program
one year later.

For applications submitted after its effective date, the bill changes the
circumstances under which contractors must notify DEP about a spill
from a tank before the cleanup begins. It eliminates a requirement that
DEP inspect the spill under certain circumstances and changes the
circumstances under which DEP may conduct such inspections.

The bill appears to transfer, from the contractor to the homeowner, the
responsibility for initially incurring the costs of the cleanup but has
conflicting provisions on this point (see COMMENT). It transfers,
from the contractor to the homeowner, the responsibility for applying
for reimbursement but does not appear to actually make homeowners
eligible for payment. The bill increases the deductible the homeowner
must pay if his adjusted gross income (AGI) for federal tax purposes is
more than $50,000.

Under the bill, to be eligible for reimbursement, the cleanup must be
completed by October 1, 2001 and an application submitted to the

sHB6915 / File No. 439 16
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board, postmarked by January 1, 2002. The bill makes payments
contingent on the availability of funds and makes several other
changes in eligibility standards.

The Underground Storage Tank Petroleum Clean-up Account includes
a sub-account that funds this program. DEP also uses the account for a
separate program addressing oil spills. The bill increases DEP’s annual
allocation from the account for administrative expenses for the latter
program from $1,150,000 to $2 million.

EFFECTIVE DATE: Upon passage except for the repeal of the current
program, which is effective one year later.

CONTRACTOR NOTIFICATION AND DEP REVIEW

Under current law, contractors must notify DEP when they estimate or
determine, when removing or replacing a tank, that the cleanup will
exceed $5,000. DEP may assess the spill to determine whether the
remediation the contractor proposes is necessary and appropriate. If
the contractor’s estimate is more than $10,000, DEP must do this.

Under the bill, contractors must notify DEP when (1) they estimate that
the cost will exceed $10,000 in an area classified as GA (high quality)
under state water quality standards or (2) in any case involving a spill
in a GB or GC (lower quality) area. DEP can assess the spill to
determine whether the remediation the contractor proposes is
necessary and appropriate.

By law, DEP can authorize a licensed environmental professional
(LEP) to make this determination. Any such remediation is subject to
DEP approval, but DEP can allow an LEP to make an approval
recommendation. The costs of the inspection are eligible for
reimbursement from the clean-up subaccount.

APPLICATION PROCEDURES

The bill makes the homeowner, rather than the contractor, responsible
for applying for payment from the board. It generally requires the
homeowner to submit the same information to the board that
contractors currently have to submit.

sHB6915 / File No. 439 17
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To be eligible for payment under the bill, the homeowner must also
submit an application to the department before signing a contract with
the contractor. The form must include (1) the owner’s name and Social
Security number, (2) a verification that the tank serves his primary
home, (3) a verification of his AGI, and (4) the name of the contractor
who will complete the remediation.

The commissioner must inform the owner, within 30 days of receiving
the application, (1) whether he is eligible, (2) whether funds are
available for him, and (3) the amount the owner must pay.

DEDUCTIBLE

Under current law, the homeowner is responsible for the first $500 of
the cleanup costs. The bill increases the deductible for owners whose
AGI, for the calendar year preceding the year for which
reimbursement is sought, exceeds $50,000. (The bill does not specify
how AGI is calculated for multiple income households, for example,
married couples filing jointly or separately.) The deductible increases
with income, as shown in Table 1.

Table 1: Deductible Under the Bill

AGI Deductible
Up to $100,000 $2,000

Up to $150,000 $4,000

Up to $200,000 $5,000

Up to $250,000 $7,500
$500,000 or more | $20,000

ELIGIBILITY STANDARDS

The bill generally subjects applications filed by homeowners to the
same review that currently apply to applications filed by contractors.
But it requires the homeowner, as a condition of eligibility for this
program, to comply with existing law’s requirements under a separate
program. That program requires a homeowner to (1) provide for the
removal or replacement of his underground tank system by January 1,
2002 and (2) notify DEP of the completion of these steps, in order to
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gain immunity from liability to the state for oil spills.

Under current law, the board can deny a contractor reimbursement if
he does not notify DEP and get its approval before beginning certain
cleanup projects. Under the bill, the board can deny a homeowner
reimbursement if the contractor does not meet these requirements.
This means that the board can penalize a homeowner for his
contractor’s noncompliance with the law.

Under current law, if the contractor fails to provide the board with the
required documentation or is denied reimbursement, he is liable for
the remediation costs and cannot sue the homeowner. Under the bill,
if the homeowner fails to provide the documentation or is denied
reimbursement the contractor is liable for the damages and can sue the
homeowner only for the costs above the homeowner’s deductible.

The bill allows DEP or the contractor, but not the homeowner, to
appeal the board’s decision. It requires the board to send a copy of the
affirmed or modified decision to DEP and the contractor, but not the
homeowner.

COMMENT
Conflicting Provisions on Who Pays

The bill has contradictory provisions as to who initially pays the
cleanup costs and who is eligible for reimbursement. The bill requires
homeowners to submit certain information to DEP and the board,
respectively, in order to receive payment from the program
subaccount. It refers to these payments as reimbursement, implying
that the homeowner incurred the cost of the cleanup. It also prohibits a
contractor or his subcontractor from accepting payment from the
homeowner unless it gives the homeowner the information needed to
apply for reimbursement. But the bill also provides that the
homeowner is not responsible to the contractor or his subcontractor for
costs above the deductible. It bars the contractor for billing the
homeowner for the excess costs unless the parties have entered into a
contract to this effect that gives the homeowner to right to rescind it
within three days.
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The bill also does not appear to make homeowners eligible for
payment. By law, the board is authorized to order payments from the
subaccount to contractors for the reasonable costs of cleanups. The bill
does not amend this provision to extend this authority to provide for
payments to homeowners. And it reiterates this provision for
applications received after its effective date.

COMMITTEE ACTION
Environment Committee

Joint Favorable Substitute
Yea 28 Nay 0
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