GO NIy,
SN R

General Assembly Substitute Bill No. 5612

February Session, 2000

An Act Concerning Standards Of Conduct And Liability For
Corporate Directors, Disclosure Of Insurance Policy Limits,
Decisions Of The Claims Commissioner And The Admissibility
Of Evidence Of The Failure To Wear A Seat Bellt.

Be it enacted by the Senate and House of Representatives in General
Assembly convened:

1 Section 1. Section 33-756 of the general statutes is repealed and the
2 following is substituted in lieu thereof:
3 [(a) A director shall discharge his duties as a director, including his
4  duties as a member of a committee]
5 (a) Each member of the board of directors, when discharging the
6 duties of a director, shall act: (1) In good faith; (2) with [the care an
7  ordinarily prudent person in a like position would exercise under
8  similar circumstances] due care; and (3) in a manner [he] the director
9 reasonably believes to be in the best interests of the corporation.

10 (b) The members of the board of directors or a committee of the

11  board, when becoming informed in connection with their decision-

12  making function or devoting attention to their oversight function, shall

13  discharge their duties with the due care that a person in a like position

14  would reasonably believe appropriate under similar circumstances.

15 (c) In discharging board or committee duties, a director, who does

16 not have knowledge, or reason to know, that makes reliance
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unwarranted, is entitled to rely on the performance by any of the

persons specified in subdivision (1) or (3) of subsection (e) of this

section to whom the board may have delegated, formally or informally

by course of conduct, the authority or duty to perform one or more of

the board's functions that are delegable under applicable law,

provided the director reasonably believes such reliance is in the best

interests of the corporation.

[(b)] (d) In discharging [his] board or committee duties a director,

who does not have knowledge that makes reliance unwarranted, is

entitled to rely on information, opinions, reports or statements,
including financial statements and other financial data, [if] prepared or
presented by [: (1) One or more officers or employees of the
corporation whom the director reasonably believes to be reliable and
competent in the matters presented; (2) legal counsel, public
accountants or other persons as to matters the director reasonably
believes are within the person's professional or expert competence; or
(3) a committee of the board of directors of which he is not a member if
the director reasonably believes the committee merits confidence] any

of the persons specified in subsection (e) of this section.

(e) A director is entitled to rely, in accordance with subsection (c) or

(d) of this section, on: (1) One or more officers or employees of the

corporation whom the director reasonably believes to be reliable and

competent in the functions performed or the information, opinions,

reports or statements provided; (2) legal counsel, public accountants or

other persons retained by the corporation as to matters involving skills

or expertise the director reasonably believes are matters (A) within the

particular person's professional or expert competence, or (B) as to

which the particular person merits confidence; or (3) a committee of

the board of directors of which the director is not a member if the

director reasonably believes the committee merits confidence.

[(c) A director is not acting in good faith if he has knowledge
concerning the matter in question that makes reliance otherwise

permitted by subsection (b) of this section unwarranted.]
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[(d)] (f) For purposes of sections 33-817, 33-830, 33-831, 33-841 and
33-844, a director of a corporation which has a class of voting stock
registered pursuant to Section 12 of the Securities Exchange Act of
1934, as the same has been or hereafter may be amended from time to
time, in addition to complying with the provisions of subsections (a) to
[(c)] (e), inclusive, of this section, shall consider, in determining what
[he] the director reasonably believes to be in the best interests of the
corporation, (1) the long-term as well as the short-term interests of the
corporation, (2) the interests of the shareholders, long-term as well as
short-term, including the possibility that those interests may be best
served by the continued independence of the corporation, (3) the
interests of the corporation's employees, customers, creditors and
suppliers, and (4) community and societal considerations including
those of any community in which any office or other facility of the

corporation is located. A director may also in [his] the director's

discretion consider any other factors [he] the director reasonably
considers appropriate in determining what [he] the director reasonably

believes to be in the best interests of the corporation.

[(e) A director is not liable for any action taken as a director, or any
failure to take any action, if he performed the duties of his office in

compliance with this section.]

Sec. 2. (NEW) (a) If the party asserting liability in a proceeding
establishes a director's fiduciary relationship, the director shall not be
liable to the corporation or its shareholders for any decision to take or
not to take action, or any failure to take any action, as a director, if the
director establishes by clear and convincing evidence that: (1) Any
provision in the certificate of incorporation authorized by subdivision
(4) of subsection (b) of section 33-636 of the general statutes or the
protection afforded by section 33-782 of the general statutes for action
taken in compliance with section 33-783 or 33-784 of the general
statutes, to the extent interposed as a defense in the proceeding by the
director, precludes liability; and (2) the challenged conduct did not
consist of or was not the result of: (A) Action not taken with due care;

or (B) a decision (i) which the director did not reasonably believe to be
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in the best interests of the corporation, or (ii) as to which the director
was not informed to an extent the director reasonably believed
appropriate in the circumstances; or (C) a lack of objectivity due to the
director's familial, financial or business relationship with, or a lack of
independence due to the director's domination or control by, another
person having a material interest in the challenged conduct (i) which
relationship or which domination or control could reasonably be
expected to have affected the director's judgment respecting the
challenged conduct in a manner adverse to the corporation or conduct
which was in the director's own financial interest, and (ii) after a
reasonable expectation to such effect has been established, the director
shall not have established that the challenged conduct was reasonably
believed by the director to be in the best interests of the corporation; or
(D) a sustained failure of the director to devote attention to ongoing
oversight of the business and affairs of the corporation, or a failure to
devote timely attention, by making or causing to be made appropriate
inquiry, when particular facts and circumstances of significant concern
materialize that would alert a reasonably attentive director to the need
therefor; or (E) receipt of a financial benefit to which the director was
not entitled or any other breach of the director's duties to deal fairly
with the corporation and its shareholders that is actionable under

applicable law.

(b) When a party is seeking to hold the director liable: (1) For money
damages, the director shall also have the burden of establishing that
(A) no harm to the corporation or its shareholders has been suffered, or
(B) the harm suffered was not proximately caused by the director's
challenged conduct; or (2) for other money payment under a legal
remedy, such as compensation for the unauthorized use of corporate
assets, the party shall also have whatever burden of persuasion may be
called for to establish that the payment sought is appropriate in the
circumstances; or (3) for other money payment under an equitable
remedy, such as profit recovery by or disgorgement to the corporation,
the party shall also have whatever burden of persuasion may be called

for to establish that the equitable remedy sought is appropriate in the
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circumstances.

(c) Nothing contained in this section, sections 33-756 and 33-757 of
the general statutes, as amended by this act, and section 4 of this act
shall: (1) In any instance where fairness is at issue, alter the burden of
proving the fact or lack of fairness otherwise applicable, (2) alter the
fact or lack of liability of a director under another section of chapter
601 of the general statutes, such as the provisions governing the
consequences of an unlawful distribution under section 33-757 of the
general statutes, as amended by this act, or a transactional interest
under section 33-782 of the general statutes, or (3) affect any rights to
which the corporation or a shareholder may be entitled under another
statute of this state or the United States.

Sec. 3. Section 33-757 of the general statutes is repealed and the

following is substituted in lieu thereof:

(@) A director who votes for or assents to a distribution [made in
violation of section 33-687 or the certificate of incorporation] in excess

of what may be authorized and made pursuant to subsection (a) of

section 33-687 is personally liable to the corporation for the amount of

the distribution that exceeds what could have been distributed without
violating said [section or the certificate of incorporation if it is
established that he did not perform his duties in compliance with
section 33-756. In any proceeding commenced under this section, a
director has all of the defenses ordinarily available to a director]

subsection (a) if the party asserting liability establishes that when

taking the action the director did not comply with section 33-756, as

amended by this act.

(b) A director held liable under subsection (a) of this section for an
unlawful distribution is entitled to: [contribution: (1) From] (1)

Contribution from every other director who could be held liable under

subsection (a) of this section for the unlawful distribution; and (2)

recoupment from each shareholder [for] of the pro rata portion of the

amount of the unlawful distribution the shareholder accepted knowing
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the distribution was made in violation of subsection (a) of section

33-687. [or the certificate of incorporation.]

(c) A proceeding [under this section] to enforce the liability of a

director under subsection (a) of this section is barred unless it is

commenced within two years after the date on which the effect of the
distribution was measured under subsection (e) or (g) of section 33-687

or as of which the violation of subsection (a) of section 33-687 occurred

as the consequence of disregard of a restriction in the certificate of

incorporation. A proceeding to enforce contribution or recoupment

under subsection (b) of this section is barred unless it is commenced

within one vear after the liability of the director has been finally

adjudicated under subsection (a) of this section.

[(d) For purposes of this section, a director shall be deemed to have
voted for a distribution if such director was present at the meeting of
the board of directors or committee thereof at the time such
distribution was authorized and did not vote in dissent therefrom, or if

such director consented thereto pursuant to section 33-749.]

Sec. 4. (NEW) In an examination of the conduct of a director of a
business corporation in such director's capacity as a director, such
director shall only be entitled to the protections provided in sections
33-756 and 33-757 of the general statutes, as amended by this act, and
section 2 of this act when the director is acting in the sole capacity of a
director and not when the director is acting in the capacity of an

officer.

Sec. 5. Section 33-1104 of the general statutes is repealed and the

following is substituted in lieu thereof:

[(a) A director shall discharge his duties as a director, including his

duties as a member of a committee]

(a) Each member of the board of directors, when discharging the
duties of a director, shall act: (1) In good faith; (2) with [the care an
ordinarily prudent person in a like position would exercise under
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similar circumstances] due care; and (3) in a manner [he] the director

reasonably believes to be in the best interests of the corporation.

(b) The members of the board of directors or a committee of the

board, when becoming informed in connection with their decision-

making function or devoting attention to their oversight function, shall

discharge their duties with the due care that a person in a like position

would reasonably believe appropriate under similar circumstances.

(c) In discharging board or committee duties, a director, who does

not have knowledge, or reason to know, that makes reliance

unwarranted, is entitled to rely on the performance by any of the

persons specified in subdivision (1) or (3) of subsection (e) of this

section to whom the board may have delegated, formally or informally

by course of conduct, the authority or duty to perform one or more of

the board's functions that are delegable under applicable law,

provided the director reasonably believes such reliance is in the best

interests of the corporation.

[(b)] (d) In discharging [his] board or committee duties, a director

who does not have knowledge that makes reliance unwarranted, is

entitled to rely on information, opinions, reports or statements,
including financial statements and other financial data, [if] prepared or
presented by [: (1) One or more officers or employees of the
corporation whom the director reasonably believes to be reliable and
competent in the matters presented; (2) legal counsel, public
accountants or other persons as to matters the director reasonably
believes are within the person's professional or expert competence; or
(3) a committee of the board of directors of which he is not a member if
the director reasonably believes the committee merits confidence] any

of the persons specified in subsection (e) of this section.

(e) A director is entitled to rely, in accordance with subsection (c) or

(d) of this section, on: (1) One or more officers or employees of the

corporation whom the director reasonably believes to be reliable and

competent in the functions performed or the information, opinions,
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reports or statements provided; (2) legal counsel, public accountants or

other persons retained by the corporation as to matters involving skills

or expertise the director reasonably believes are matters (A) within the

particular person's professional or expert competence, or (B) as to

which the particular person merits confidence; or (3) a committee of

the board of directors of which the director is not a member if the

director reasonably believes the committee merits confidence.

[(c) A director is not acting in good faith if he has knowledge
concerning the matter in question that makes reliance otherwise

permitted by subsection (b) of this section unwarranted.

(d) A director is not liable for any action taken as a director, or any
failure to take any action, if he performed the duties of his office in

compliance with this section.]

Sec. 6. (NEW) (a) If the party asserting liability in a proceeding
establishes a director's fiduciary relationship, the director shall not be
liable to the corporation or its members for any decision to take or not
to take action, or any failure to take any action, as a director, if the
director establishes by clear and convincing evidence that: (1) Any
provision in the certificate of incorporation authorized by subdivision
(4) of subsection (b) of section 33-1026 of the general statutes or the
protection afforded by section 33-1128 of the general statutes for action
taken in compliance with section 33-1129 or 33-1130 of the general
statutes, to the extent interposed as a defense in the proceeding by the
director, precludes liability; and (2) the challenged conduct did not
consist of or was not the result of: (A) Action not taken with due care;
or (B) a decision (i) which the director did not reasonably believe to be
in the best interests of the corporation, or (ii) as to which the director
was not informed to an extent the director reasonably believed
appropriate in the circumstances; or (C) a lack of objectivity due to the
director's familial, financial or business relationship with, or a lack of
independence due to the director's domination or control by, another
person having a material interest in the challenged conduct (i) which

relationship or which domination or control could reasonably be
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expected to have affected the director's judgment respecting the
challenged conduct in a manner adverse to the corporation or conduct
which was in the director's own financial interest, and (ii) after a
reasonable expectation to such effect has been established, the director
shall not have established that the challenged conduct was reasonably
believed by the director to be in the best interests of the corporation; or
(D) a sustained failure of the director to devote attention to ongoing
oversight of the business and affairs of the corporation, or a failure to
devote timely attention, by making or causing to be made appropriate
inquiry, when particular facts and circumstances of significant concern
materialize that would alert a reasonably attentive director to the need
therefor; or (E) receipt of a financial benefit to which the director was
not entitled or any other breach of the director's duties to deal fairly
with the corporation and its members that is actionable under

applicable law.

(b) When a party is seeking to hold the director liable: (1) For money
damages, the director shall also have the burden of establishing that
(A) no harm to the corporation or its members has been suffered, or (B)
the harm suffered was not proximately caused by the director's
challenged conduct; or (2) for other money payment under a legal
remedy, such as compensation for the unauthorized use of corporate
assets, the party shall also have whatever burden of persuasion may be
called for to establish that the payment sought is appropriate in the
circumstances; or (3) for other money payment under an equitable
remedy, such as profit recovery by or disgorgement to the corporation,
the party shall also have whatever burden of persuasion may be called
for to establish that the equitable remedy sought is appropriate in the
circumstances.

(c) Nothing contained in this section, sections 33-1104 and 33-1105 of
the general statutes, as amended by this act, and section 8 of this act
shall: (1) In any instance where fairness is at issue, alter the burden of
proving the fact or lack of fairness otherwise applicable, (2) alter the
fact or lack of liability of a director under another section of chapter

602 of the general statutes, such as the provisions governing the
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consequences of an unlawful distribution under section 33-1105 of the
general statutes, as amended by this act, or a transactional interest
under section 33-1128 of the general statutes, or (3) affect any rights to
which the corporation or a member may be entitled under another
statute of this state or the United States.

Sec. 7. Section 33-1105 of the general statutes is repealed and the

following is substituted in lieu thereof:

(@) A director who votes for or assents to a distribution [made in
violation of] in excess of what may be authorized and made pursuant
to sections 33-1000 to 33-1290, inclusive, as amended by this act, or the
certificate of incorporation is personally liable to the corporation for

the amount of the distribution that exceeds what could have been
distributed without violating said sections [or the certificate of
incorporation if it is established that he did not perform his duties in
compliance with section 33-1104. In any proceeding commenced under
this section, a director has all of the defenses ordinarily available to a

director] if the party asserting liability establishes that when taking the

action the director did not comply with section 33-1104, as amended by

this act.

(b) A director held liable under subsection (a) of this section for an
unlawful distribution is entitled to: [contribution: (1) From] (1)

Contribution from every other director who could be held liable under

subsection (a) of this section for the unlawful distribution; and (2)

recoupment from each recipient [for] of the pro rata portion of the
amount of the unlawful distribution the recipient accepted knowing

the distribution was made in violation of sections 33-1000 to 33-1290,

inclusive, as amended by this act, or the certificate of incorporation.

(c) A proceeding [under this section] to enforce the liability of a

director under subsection (a) of this section is barred unless it is

commenced within three years after the date on which the distribution

was made. A proceeding to enforce contribution or recoupment under

subsection (b) of this section is barred unless it is commenced within
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one vear after the liability of the director has been finally adjudicated

under subsection (a) of this section.

[(d) For purposes of this section, a director shall be deemed to have
voted for a distribution if such director was present at the meeting of
the board of directors or committee thereof at the time such
distribution was authorized and did not vote in dissent therefrom, or if

such director consented thereto pursuant to section 33-1097.]

Sec. 8. (NEW) In an examination of the conduct of a director of a
nonstock corporation in such director's capacity as a director, such
director shall only be entitled to the protections provided in sections
33-1104 and 33-1105 of the general statutes, as amended by this act,
and section 6 of this act when the director is acting in the sole capacity
of a director and not when the director is acting in the capacity of an
officer.

Sec. 9. (NEW) Any insurance company doing business in this state
shall disclose to an injured party making a claim against an insured of
such company the amount of the limits of liability coverage including
excess or umbrella coverage and a copy of the applicable declarations
page and insurance policy not later than fourteen days after receiving a
written request therefor from the injured party or the injured party's

attorney.

Sec. 10. (NEW) Except as provided in subsection (b) of section 4-160
of the general statutes, the Claims Commissioner shall hold a hearing
and render a decision on a claim not later than four years after the date
of the filing of such claim with the Claims Commissioner. If the Claims
Commissioner fails to render a decision on a claim within such four-
year period, authorization by the Claims Commissioner to sue the state

shall be deemed to have been granted to the claimant.

Sec. 11. Subsection (c) of section 14-100a of the general statutes is

repealed and the following is substituted in lieu thereof:

(c) (1) The operator of and any front seat passenger in a private
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passenger motor vehicle, as defined in subsection (e) of section 38a-
363, fire fighting apparatus or a vanpool vehicle equipped with seat
safety belts complying with the provisions of the Code of Federal
Regulations, Title 49, Section 571.209, as amended from time to time,
shall wear such seat safety belt while the vehicle is being operated on
the highways of this state, except that a child under the age of four
years shall be restrained as provided in subsection (d) of this section.
Each operator of such vehicle shall secure or cause to be secured in a
seat safety belt any passenger four years of age or older and under

sixteen years of age.

(2) The provisions of subdivision (1) of this subsection shall not
apply to any person whose physical disability or impairment would
prevent restraint in such safety belt, provided such person obtains a
written statement from a licensed physician containing reasons for
such person's inability to wear such safety belt and including
information concerning the nature and extent of such condition. Such
person shall carry the statement on his person or in the motor vehicle

at all times when it is being operated.

(3) As used in this subsection, "private passenger motor vehicle"
does not mean an authorized emergency vehicle, other than fire
tighting apparatus, responding to an emergency call or a motor vehicle
operated (A) by a rural letter carrier of the United States postal service
while performing his official duties, or (B) by a person engaged in the

delivery of newspapers.

(4) Failure to wear a seat safety belt shall not be considered as
contributory negligence nor shall such failure be admissible evidence

in any civil action, except that, in a product liability claim against a

motor vehicle manufacturer, failure to wear a seat safety belt may be

admissible evidence on the issues of defective design and causation of

personal injury or death.

(5) On and after February 1, 1986, any person who violates the

provisions of this subsection shall have committed an infraction and
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shall be fined fifteen dollars. Points may not be assessed against the

operator's license of any person convicted of such violation.

Sec. 12. This act shall take effect from its passage, except that section
10 shall take effect July 1, 2001, and shall be applicable to any claim
pending on or filed on or after said date.

JUD Committee Vote: Yea 37 Nay 1 JFS
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