OF CONNECY,

1B

General Assembly Raised Bill No. 5166

February Session, 2000 LCO No. 954

Referred to Committee on Labor and Public Employees

Introduced by:
(LAB)

An Act Concerning Credit To Injured Employees.

Be it enacted by the Senate and House of Representatives in General
Assembly convened:

1 Section 31-293 of the general statutes is repealed and the following

N

is substituted in lieu thereof:

(a) (1) When any injury for which compensation is payable under
the provisions of this chapter has been sustained under circumstances
creating in a person other than an employer who has complied with
the requirements of subsection (b) of section 31-284, a legal liability to
pay damages for the injury, the injured employee may claim

compensation under the provisions of this chapter, but the payment or
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award of compensation shall not affect the claim or right of action of
10  the injured employee against such person, but the injured employee
11 may proceed at law against such person to recover damages for the
12 injury; and any employer or the custodian of the Second Injury Fund,
13 having paid, or having become obligated to pay, compensation under
14  the provisions of this chapter [may bring an action against such person
15  to recover any amount that he has paid or has become obligated to pay

16  as compensation to the injured employee] shall have a lien upon any

17  settlement received by the employee from such person or any
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judgment received by the employee against such person to the extent

permitted by this section.

(2) If the employee [, the employer or the custodian of the Second

Injury Fund] brings an action against such person, [he] the employee

shall immediately notify the [others] employer or the custodian of the

Second Injury Fund, as the case may be, in writing, by personal

presentation or by registered or certified mail, of the action and of the
name of the court to which the [writ] action is returnable. [, and the
others may join as parties plaintiff in the action within thirty days after
such notification, and, if the others fail to join as parties plaintiff, their
right of action against such person shall abate. In any case in which an
employee brings an action against a party other than an employer who
failed to comply with the requirements of subsection (b) of section 31-
284, in accordance with the provisions of this section, and the
employer is a party defendant in the action, the employer may join as a
party plaintiff in the action.] The bringing of any action against an
employer shall not constitute notice to the employer within the

meaning of this [section] subdivision.

(3) If the [employer and the] employee [join as parties plaintiff in the
action] commences an action against such person and any damages are

recovered, the damages shall be so apportioned that the claim of the

employer, as defined in subdivision (5) of this section, shall take
precedence over that of the injured employee in the proceeds of the
recovery, after the deduction of reasonable and necessary
expenditures, including attorneys' fees, incurred by the employee in

effecting the recovery. The rendition of a judgment or effectuation of a

settlement in favor of the employee [or the employer] against the party
shall not terminate the employer's obligation to make further
compensation [which] that the commissioner thereafter deems payable

to the injured employee. If the [damages] amount of the judgment or

settlement, after deducting the employee's [expenses as provided in

this subsection] reasonable and necessary expenditures for effecting

the recovery, including attorneys' fees, are more than sufficient to
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reimburse the employer, damages shall be assessed in [his] the
employer's favor in a sum sufficient to reimburse [him] the employer
for [his claim, and the excess shall be assessed in favor of the injured

employee] all compensation paid by the employer to the employee up

to the effective date of the judgment or settlement, reduced by the

ratio, expressed as a percentage, that the employee's reasonable and

necessary expenditures, including attorneys' fees, in effecting such

recovery bears to the total settlement. If the amount of the judgment or

settlement, after the deduction of reasonable and necessary

expenditures, including attorneys' fees, incurred by the employee in

effecting the recovery, is not sufficient to reimburse the emplovyer for

all compensation paid by the emplover to the employee up to the

effective date of the judgment or settlement, damages shall be assessed

in the emplover's favor in an amount equal to fifty per cent of the

amount of the judgment or settlement, less the employee's reasonable

and necessary expenditures, including attorneys' fees, and the excess

shall be assessed in favor of the emplovee. To the extent that the

emplovyer receives payment of its lien, the amount so received and any

reduction in said lien as authorized under this subdivision, shall not be

considered a collateral source payment in any other proceeding or

claim arising out of the claim of the emplovyee.

(4) No compromise with the person by either the employer or the
employee shall be binding upon or affect the rights of the other, unless

assented to by [him] such other, except that in the case of a settlement

of a pending lawsuit, consent shall not be required if a judge of the

court before whom the case is pending makes a finding that the

amount of the settlement is fair and reasonable under the

circumstances.

(5) For the purposes of this section, the claim of the employer shall
consist of [(1)] the amount of any compensation [which he] the
employer has paid on account of the injury [which] that is the subject
of the suit, [and (2) an amount equal to the present worth of any
probable future payments which he has by award become obligated to
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pay on account of the injury] together with any further payments due

to the emplovee up to the effective date of the judgment or settlement.

The word "compensation", as used in this section, shall be construed to
include incapacity payments to an injured employee, payments to the
dependents of a deceased employee, sums paid out for surgical,
medical and hospital services to an injured employee, the burial fee
provided by subdivision (1) of subsection (a) of section 31-306,
payments made under the provisions of sections 31-312 and 31-313,
and payments made under the provisions of section 31-284b in the case
of an action brought under this section by the employer or an action
brought under this section by the employee in which the employee has

alleged and been awarded such payments as damages.

(6) Each employee who brings an action against a party in
accordance with the provisions of this subsection shall include [in his]

as a separate page of the employee's complaint (A) the amount of any

compensation paid by the employer or the Second Injury Fund on
account of the injury which is the subject of the suit and (B) the amount
equal to the present worth of any probable future payments [which]
that the employer or the Second Injury Fund has, by award, become
obligated to pay on account of the injury, if known. The page of the

complaint setting forth compensation paid and pavable by the

emplover shall not be submitted to the jury and shall not be referred to

in any way in proceedings before the jury.

(7) Notwithstanding the provisions of this subsection, when any
injury for which compensation is payable under the provisions of this
chapter has been sustained under circumstances creating in a person
other than an employer who has complied with the requirements of
subsection (b) of section 31-284, a legal liability to pay damages for the
injury and the injured employee has received compensation for the
injury from such employer, its workers' compensation insurance
carrier or the Second Injury Fund pursuant to the provisions of this
chapter, the employer, insurance carrier or Second Injury Fund shall

have a lien upon any judgment received by the employee against the
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party or any settlement received by the employee from the party in the

net amount as determined under subdivision (3) of this section,

provided the employer, insurance carrier or Second Injury Fund shall
give written notice of the lien to the party prior to such judgment or

settlement.

(b) In the event the employee has not commenced any proceedings

against a responsible third party prior to ninety days before the

expiration of the limitation of action period for said claim, the

emplover may commence such proceedings against the responsible

third party to recover all sums paid or pavable to the emplovyee,

provided the employer shall not have the right to commence such

action, unless the emplover has first notified the emplovee, in writing,

of the emplover's intent to commence such an action. The emplovyer

shall give said notice to the emplovee not less than sixty davs prior to

the expiration of the limitation of action period. The employee shall

have the right to commence an action as provided in this section

within thirty days of the receipt of said notice. If the emplovyee fails to

commence an action within said thirty-day period and gives notice of

same to the emplover, as provided hereunder, the emplover shall have

the right to commence said action for payments made or payable by

the emplover to the employee. If the employer is authorized to

commence an action, the employee may join in said action, in which

case the claims of the emplover and employee shall be identical to the

procedures stated herein for a claim initially brought by the emplovee.

[(b)] (c) When an injury for which compensation is payable under
the provisions of this chapter is determined to be the result of a motor
vehicle accident or other accident or circumstance in which a third
person other than the employer was negligent and the claim is
subrogated by the employer or its workers' compensation insurance
carrier, the insurance carrier shall provide a rate adjustment to the
employer's workers' compensation policy to reflect the recovery of any

compensation paid by the insurance carrier prior to subrogation.
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[(c)] (d) Notwithstanding the provisions of subsection (a) of this
section, no construction design professional who is retained to perform
professional services on a construction project, or any employee of a
construction design professional who is assisting or representing the
construction design professional in the performance of professional
services on the site of the construction project, shall be liable for any
injury on the construction project for which compensation is payable
under the provisions of this chapter, unless responsibility for safety
practices is specifically assumed by contract. The immunity provided
by this subsection to any construction design professional shall not
apply to the negligent preparation of design plans or specifications.
For the purposes of this subsection "construction design professional"
means (1) any person licensed as an architect under the provisions of
chapter 390, (2) any person licensed, or exempted from licensure, as an
engineer under the provisions of chapter 391, or (3) any corporation
organized to render professional services through the practice of either

or both of such professions in this state.

[(d)] (e) Notwithstanding the provisions of subsection (a) of this
section, the furnishing of or the failure to furnish safety inspections or
safety advisory services (1) by an insurer incident to providing
workers' compensation insurance to an employer, (2) pursuant to a
contract providing for safety inspections or safety advisory services
between an employer and a self-insurance service organization
incident to providing workers' compensation related services or (3) by
a union representing employees of the employer, shall not subject the
insurer or self-insurance service organization or their agents or
employees, or the union, its members or the members of its safety
committee, to third party liability for damages for injury, death or loss
resulting therefrom unless the liability arises from a breach of a duty of
fair representation of its members by a union. The immunity from
liability extended under this subsection shall not be extended to any
insurer or self-insurance service organization other than where the
immunity is incident to the provision of workers' compensation

insurance  or  workers'  compensation  related  services.
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