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set  

You asked for summaries of the major Judiciary Committee public acts that passed during the 2000 regular session.  Following is a listing of these public acts by act and bill number and title.  The 14 summaries are in numerical order starting with the lowest number except the two acts reforming the sheriffs’ system are summarized together for convenience.

TABLE OF CONTENTS

4SJ 15—Resolution Proposing An Amendment To The Constitution To Eliminate County Sheriffs


4PA 00-72—sHB 5710—AAC Intimidation Based On Bigotry Or Bias


8PA 00-74—HB 5716—AAC Escrow Arrangements


8PA 00-80—sHB 5903—AaC The Statute Of Limitations For Prosecution Of Sexual Assault And For Requesting A New Trial


10PA 00-94—SB 514—AAC Small Claims Cases


10PA 00-99—sHB 5832—AA REFORMING THE SHERIFF SYSTEM


10PA 00-210—SB 472—AAC REVISIONS TO THE SHERIFFS’ REFORM BILL


13PA 00-113—SB 473—AAC Attachment Of Government Pension Payments


14PA 00-133—HB 5610—AAC The Protection Of Children Being Transported To School


15PA 00-137—sHB 5707—AAC The Adoption Of Children From The Foster Care System


19PA 00-161—HB 5882—AAC SEXUAL ASSAULT


19PA 00-190—sSB 478—AAC Privileged Communications Between A Patient And A Licensed Professional Counselor


20PA 00-200—sHB 5785—AAC Victim's Rights


22PA 00-228—sHB 5830—AAC The Best Interest Of Children In Adoption Matters




SJ 15—Resolution Proposing An Amendment To The Constitution To Eliminate County Sheriffs

SUMMARY:  This resolution proposes a constitutional amendment eliminating sheriffs as constitutional officers. It specifically eliminates constitutional provisions:

1. requiring election of sheriffs in each county every four years;

2. requiring sheriffs to submit a bond to the treasurer to ensure that they faithfully discharge their duties;

3. allowing the General Assembly to remove a sheriff from office;

4. allowing the governor to fill a vacancy in the office of sheriff caused by a death, resignation, or removal until the General Assembly fills the vacancy; and 

5. allowing sheriffs to deliver notices for a special legislative session on redistricting in certain circumstances.

The ballot designation to be used when the amendment is presented at the general election is:  “Shall the Constitution of the State be amended to eliminate county sheriffs?”

EFFECTIVE DATE:  The resolution will appear on the 2000 general election ballot.  If a majority of those voting approve the amendment, the provisions on sheriffs are removed from the state constitution.

BACKGROUND

Related Acts

The county sheriffs and their deputies and special deputies are responsible for service of process (formal delivery of legal papers such as a summons, complaint, or subpoena), transporting prisoners to courthouses, custody of prisoners at courthouses, and courthouse security. If this constitutional amendment is approved by the voters, PA 00-99 transfers responsibility for these functions on December 1, 2000.  Under the act, responsibility for (1) transporting prisoners to courthouses, custody of prisoners at courthouses, and courthouse security is transferred to the Judicial Department and (2) service of process functions are given to state marshals, a new position created by the act.  Current deputies and special deputies will be transferred to continue performing these functions.  PA 00-210 amends several provisions of this act.

PA 00-72—sHB 5710—AAC Intimidation Based On Bigotry Or Bias

SUMMARY:  This act creates the crimes of intimidation based on bigotry or bias in the first and third degree and makes the crime of intimidation based on bigotry or bias a second-degree crime.

It creates a hate crimes diversion program under the accelerated rehabilitation (AR) program, and allows the court to require people charged with certain bias crimes to participate in it as a condition of being granted AR.  And it allows the court, as a condition of probation or conditional discharge, to require an offender to participate in an anti-bias crime education program if he is convicted of (1) the act’s bigotry and bias crimes; (2) deprivation of rights, desecration of property, or cross burning; or (3) deprivation of a person’s civil rights by a person wearing a mask or hood.

The act requires that basic or review training programs conducted or administered by the State Police, Police Officer Standards and Training Council, or municipal police departments include training on bigotry and bias crimes.  It creates a Hate Crimes Advisory Committee in the Office of the Chief State’s Attorney.

The act also makes conforming changes, including adding the new crimes to the statutes that (1) increase penalties for persistent offenders, (2) require local law enforcement officials to report to the State Police on crimes of intimidation based on bigotry or bias, and (3) provide a civil cause of action for damages from criminal acts of intimidation based on bigotry or bias.

EFFECTIVE DATE:  July 1, 2001, except that provisions establishing first, second, and third degree bigotry and bias crimes and certain conforming changes are effective October 1, 2000.

crimes

First-Degree

The act creates the crime of intimidation based on bigotry or bias in the first degree.  A person commits this crime if he maliciously and with intent to intimidate or harass another person because of his actual or perceived race, religion, ethnicity, or sexual orientation causes serious physical injury to that person or a third person.  This crime is a class C felony.

Second-Degree

As under prior law, a person is guilty of intimidation based on bigotry or bias if he acts maliciously and intends to intimidate or harass someone because of his race, religion, ethnicity, or sexual orientation by:

1. making physical contact with the victim;

2. damaging, destroying, or defacing property; or

3. threatening to do either of these things and gives the victim reasonable cause to believe he will carry out the threat.

The act makes this offense a crime in the second degree (but it remains a class D felony); specifies that it applies because of the victim’s actual or perceived race, religion, ethnicity, or sexual orientation; and eliminates the definition of “sexual orientation.”

The act also eliminates the provision specifying that this crime and the persistent offender law do not expand any civil rights remedies a victim of intimidation based on bigotry of bias has beyond those that existed on October 1, 1990.

Third-Degree

The act creates the crime of intimidation based on bigotry or bias in the third degree.  A person commits this crime if he intends to intimidate or harass a person or group of people because of their actual or perceived race, religion, ethnicity, or sexual orientation and (1) damages, destroys, or defaces any property or (2) threatens to do so by word or act or advocates or urges another person to do so and gives the victim reasonable cause to believe the act will occur.

This crime is a class A misdemeanor. 

Persistent Offenders

The act expands the law that provides higher penalties for a person convicted of certain bias crimes for a second time to include the new crimes in the act.  

The law allows the court to sentence a persistent offender to the next highest sentence class.  To do so, the court must find that the character and history of the individual and the nature and circumstances of the crime indicate that the increased penalty best serves the public interest.

hate crimes diversion program

The act creates a hate crimes diversion program under AR and allows the court to require participation in the program as a condition of probation.  It applies to people charged with (1) deprivation of rights, desecration of property, and cross burning; (2) deprivation of a person’s civil rights by a person wearing a mask or hood; and (3) the crimes of intimidation based on bigotry or bias in the first, second, and third degrees.

By law, people charged with certain crimes are excluded from participating in AR and someone charged with a class C felony must show “good cause” to participate.  Because the new crime of intimidation based on bigotry or bias in the first degree is a class C felony, people charged with this crime must show “good cause” to participate in AR. 

The act requires the hate crimes diversion program to include an educational program and supervised community service.  The Office of Adult Probation must contract with service providers, develop standards, and oversee the programs to ensure that they meet the act’s requirements.

The act requires the defendant to pay the court a $425 fee, rather than the $100 fee paid by other AR participants.  But the court cannot exclude a person who is unable to pay if it finds that he cannot pay based on his affidavit of indigency or inability to pay and the Office of Adult Probation confirms this.

The act allows a person to attend a program in another state with similar or higher standards if his employment or residence makes it unreasonable to attend a program here.  But the court must approve it, and the same application and program fees apply.

Hate crimes advisory committee

The act requires the chief state’s attorney to establish a Hate Crimes Advisory Committee.  The committee (1) coordinates federal, state, and local efforts on enforcing bigotry and bias crime laws and programs increasing community awareness, reporting, and combating these crimes and (2) makes recommendations on training police officers about bigotry and bias crimes.

BACKGROUND

Deprivation of Rights, Desecration of Property, and Cross Burning

By law, it is a crime to:

1. deprive someone of any legally-guaranteed right because of his religion, national origin, alienage, color, race, sex, blindness, or physical disability;

2. intentionally desecrate any public property, monument, or structure; religious object, symbol, or house of worship; cemetery; or private structure; or

3. place a burning cross or simulation of one on public or private property without the written consent of the owner.

This crime is a class A misdemeanor, but it is a class D felony if there is more than $1,000 of property damage.

Deprivation of a Person's Civil Rights by Person Wearing a Mask or Hood

By law, penalties are increased for the crimes involving depriving someone of his constitutional rights, desecrating property, or burning a cross under certain circumstances if the person (1) commits the crime while wearing a mask, hood, or other device designed to conceal his identity and (2) intends to deprive another person of any legally guaranteed right because of his religion, national origin, alienage, color, race, sex, blindness, or physical disability.  This is a class D felony.

Police Officer Standards and Training Council

This council, within the Department of Public Safety, develops and updates police training programs, sets minimum course requirements, and certifies officers who have successfully completed minimum and review training, among other things.

Accelerated Rehabilitation

This program is for people accused of nonserious crimes or motor vehicle violations and who (1) have no prior convictions or specified motor vehicle violations, (2) have not previously been adjudged a youthful offender, (3) are not eligible for certain other pretrial programs, and (4) the court believes are unlikely to offend again.  The program allows them to waive trial and be placed on probation for up to two years, subject to any conditions the court orders.  All charges are dismissed on successful completion of probation.

PA 00-74—HB 5716—AAC Escrow Arrangements

SUMMARY:  This act specifies that escrow agreements are not unenforceable solely because the escrow holder is a party’s attorney, law firm, or agent.  An escrow agreement is a written or oral agreement that requires a party or person to deliver money, documents, instruments, or property to a third party.  The third party holds the items for delivery to a party or person when a specified event or condition specified in the agreement occurs.  The escrow holder is the third party that receives and later disburses or delivers the money, documents, instruments, or property.

The act applies to escrow agreements existing on or after its effective date.

EFFECTIVE DATE:  Upon passage  

BACKGROUND

Appellate Court Decision

The Appellate Court recently ruled that money is not in escrow if it is given to an attorney or agent of one of the parties under an agreement.  In that case, the court ruled that the attorney’s duty at all times was to the plaintiff and he was obligated to deliver the funds to the plaintiff on demand (Galvanek v. Skibitcky, 55 Conn. App. 254 (1999)).  

PA 00-80—sHB 5903—AaC The Statute Of Limitations For Prosecution Of Sexual Assault And For Requesting A New Trial

SUMMARY:  This act increases the statute of limitations for the six most serious sexual assault crimes and increases the time someone has to request a new trial when DNA evidence is available.

It increases the time period within which a person may be charged with these sexual assault crimes, in many cases by 15 years, when the perpetrator is identified by DNA analysis and the victim notified the police or a prosecutor of the offense within five years of its commission.  This provision applies to first-degree sexual assault, aggravated first-degree sexual assault, sexual assault in a spousal or cohabiting relationship, second-degree sexual assault, and third-degree sexual assault, with and without a firearm.

The act also removes a three-year limit on how long a person has to request a new trial in a civil or criminal matter when the request is based on DNA evidence. It allows such a request anytime if it is based on evidence that was not discoverable or available at the time of the original trial.

EFFECTIVE DATE: Upon passage and applicable to offenses committed anytime, including prior to its passage. 

statute of limitations for sexual assault crimes

Statute of Limitation Law

By law, the general rule is that all felonies (except for death penalty cases, class A felonies, and arson murder) must be prosecuted within five years of the date of the offense.  This time period is tolled for any time that the accused has fled and resides outside the state.  Special rules exist for offenses involving the sexual abuse, exploitation, or assault of a minor.  Such prosecutions must be brought within (1) two years of the victim attaining the age of majority or (2) five years of the victim reporting the offense to the police or a prosecutor, whichever is earlier, but the time period cannot be less than five years.  Thus, depending on the facts, the period of time could be significantly more than five years.  For example, if a very young child was sexually assaulted but the assault was not discovered and reported to police until the child was a teenager, a prosecution could still be brought up to five years after the report.

Statute of Limitations Under the Act

The act allows a prosecution for any of the six specific offenses to be brought up to 20 years after the offense if:

1. the victim notified the police or a prosecutor within five years of the offense’s occurrence and

2. the offender’s identity is established through the use of a DNA profile comparison using evidence collected at the time of the offense.

Offenses Covered

The act’s statute of limitations provisions apply to:

1. first-degree sexual assault (a class B felony), which involves having sexual intercourse by force or threat of force or with a victim under age 13, or committing second-degree sexual assault with the help of other people;

2. aggravated first-degree sexual assault (a class B felony), which involves committing first-degree sexual assault and (a) being armed with a deadly weapon, (b) disfiguring or injuring the victim, (c) creating a risk of death and injuring the victim, or (d) using the assistance of others;

3. sexual assault in a spousal or cohabiting relationship (a class B felony), which involves compelling a spouse or cohabitor to have sexual intercourse by force or threat of force;

4. second-degree sexual assault (a class C felony), which involves having sexual intercourse with a victim who is underage or physically or mentally cannot give meaningful consent, or when the offender is in a position of power or authority over the victim;

5. third-degree sexual assault (a class D felony), which involves having sexual contact by force or threat of force or having sexual intercourse with a relative (incest); and

6. third-degree sexual assault with a firearm (a class D felony), which consists of using or threatening to use a firearm while committing third-degree sexual assault.

PA 00-94—SB 514—AAC Small Claims Cases

SUMMARY:  This act increases, from $2,500 to $3,500, the maximum amount of damages that may be claimed in small claims court actions. It authorizes the judicial authority hearing a small claim by a tenant to recover his security deposit for a dwelling to award damages and costs authorized by law exceeding the $3,500 limit. By law, residential landlords are liable for twice the amount of the security deposit if they violate their statutory duty to return the deposit within certain time frames. 

EFFECTIVE DATE:  October 1, 2000

PA 00-99—sHB 5832—AA REFORMING THE SHERIFF SYSTEM

PA 00-210—SB 472—AAC REVISIONS TO THE SHERIFFS’ REFORM BILL

Summary:  If the voters adopt the constitutional amendment eliminating sheriffs as constitutional officers, on December 1, 2000, these acts transfer (1) responsibility for transporting prisoners to courthouses, custody of prisoners at courthouses, and courthouse security from the county sheriffs to the judicial department and (2) service of process functions to state marshals.  
Under these acts, certain changes took effect on April 27, 2000.  The Sheriffs Advisory Board membership increased from five to seven.  The board, which administers the prisoner transportation and courthouse security system, must cooperate with and ensure that the sheriffs, deputies, special deputies, and staff cooperate with the Judicial Department for the transition of functions.  The board must approve the appointment or removal of a deputy sheriff or special deputy sheriff.  The board is eliminated on December 1, 2000. 

The acts create an eight-member State Marshal Commission as an autonomous body in the Judicial Department.  The commission fills vacancies in state marshal positions and oversees the application and investigation process for state marshals.  The commission can remove a state marshal, but only for cause.  The acts also create a State Marshals Advisory Board consisting of 24 state marshals.

Also effective as of April 27, a sheriff cannot directly or indirectly solicit campaign contributions from certain individuals.

EFFECTIVE DATE:  December 1, 2000 but certain provision are effective on passage and all of the act’s provisions are ineffective if the constitutional amendment eliminating county sheriffs is not approved by the voters.  The provisions effective on passage include: (1) the creation of the State Marshal Commission and the State Marshals Advisory Board, (2) the number of state marshals, (3) the changes to the Sheriffs Advisory Board and the requirement that it approve any appointment or removal of a deputy or special deputy, (4) the requirement for sheriffs’ cooperation with the Judicial Department, (5) the appointment of certain deputy sheriffs as state marshals by the chief court administrator (CCA) and notification to him of whether deputies want to be state marshals or judicial marshals, (6) the prohibition on sheriffs appointing or removing deputy or special deputy sheriffs as of December 1, 2000, (7) the transfer of funds by the governor, and (8) the prohibition on solicitation of campaign contributions and expenditures by sheriffs.

Judicial department functions

The acts require the Judicial Department to employ judicial marshals for prisoner transport and custody and courthouse security.  It can form agreements with state agencies on the management, training, and coordination of these functions.  All deputy sheriffs and special deputy sheriffs performing these functions can continue their service as Judicial Department employees.  The department must recognize the bargaining unit of special deputy sheriffs for collective bargaining with the judicial marshals.   

The CCA can establish employment standards and appropriate training programs on secure prisoner transportation and court security.  These standards must be in force by December 1, 2000.  Judicial marshal applicants must submit to a criminal record background investigation conducted by the Department of Public Safety and the Federal Bureau of Investigation. 

STATE MARSHALS

The acts create the position of state marshal and authorize them to provide legal execution and service of process.  State marshals are qualified deputy sheriffs who are serving on June 30, 2000.  They are independent contractors who are compensated on a fee-for-service basis.  The fee is determined by agreements with attorneys, courts, or public agencies requiring execution or service of process, but it is subject to any minimum rate set by the state.  The same number of state marshals are allowed in each county as current law sets for deputy sheriffs.  

A state employee cannot simultaneously be a state marshal.  There is a two-year waiting period for appointment to the position of state marshal for anyone who for political purposes pays, lends, or contributes anything of value to the (1) chief justice, (2) House speaker, (3) Senate president pro tempore, (4) House and Senate majority and minority leaders, or (5) governor.

Deputy Sheriffs Applying to the CCA

Deputy sheriffs serving on April 27, 2000 must notify the CCA by June 30, 2000 if they want to be appointed state marshals.  If a deputy sheriff is performing courthouse security or prisoner custody or transportation, he must notify the CCA if he wants to be a state marshal or a judicial marshal.  

The CCA can also appoint as state marshal a person who (1) was a deputy sheriff on or after May 31, 1995, (2) served for at least four years, and (3) applies by June 30, 2000.  People appointed under this provision have the powers, duties, and liabilities of a deputy sheriff from their appointment date until December 1, 2000.

A sheriff who appoints himself or is appointed by another sheriff as a deputy sheriff cannot become a state marshal on or after December 1, 2000 unless he (1) notifies the CCA by June 30, 2000 that he wants to be a state marshal and (2) resigns as sheriff effective December 1, 2000.

State Marshal Commission

The State Marshal Commission fills vacancies in state marshal positions and establishes professional standards, including training requirements and minimum fees for execution and service of process.  These must be in force by December 1, 2000.  Applicants must follow the commission’s application and investigation requirements. In appointing marshals for counties, the commission must appoint an applicant who is an elector in that county.  It can remove a state marshal for cause after notice and hearing.  

The commission must periodically review and audit the records and accounts of state marshals.  When a state marshal dies or is disabled, the commission must appoint a qualified individual to oversee and audit his records.

Commission Members

Each of the following people appoints one member of the commission:  

1. Supreme Court chief justice (appointee must be a judge), 

2. House speaker, 

3. Senate president pro tempore, 

4. House and Senate minority leaders, 

5. House and Senate majority leaders, and

6. governor (appoints the chairperson).

state marshals advisory board

The State Marshals Advisory Board consists of 24 state marshals.  The state marshals in each county annually elect the members:

1. four each from Fairfield, Hartford, and New Haven;

2. three each from Litchfield and New London; and

3. two each from Middlesex, Tolland, and Windham.

The first election must occur between November 9 and November 14, 2000.  Members serve for one year and can be reelected. 

The CCA must designate a date and time for the board’s first meeting.

Sheriffs

The acts add two members to the Sheriffs Advisory Board, a representative of the (1) Department of Correction, in addition to its commissioner, and (2) Judicial Department, appointed by the CCA.  The board is abolished on December 1, 2000. 

The sheriffs must cooperate with the CCA in carrying out their duties to ensure the efficient operation of their office and the transition of their functions to the Judicial Department.  Sheriffs cannot appoint or remove a deputy or special deputy sheriff after December 1, 2000.  

Most statutory references to sheriffs, deputy sheriffs, and special deputy sheriffs are eliminated on December 1, but not all of their functions are transferred to the new officers.  Judicial marshals performing their duties and state marshals exercising their statutory authority are “peace officers.”  This gives them certain arrest powers.

Restrictions on Contributions

Sheriffs cannot solicit campaign contributions or expenditures from a (1) deputy sheriff; (2) special deputy sheriff; (3) employee; (4) business client; or (5) spouse, child, parent, or dependent relative of a deputy sheriff, special deputy sheriff, or sheriff’s employee.  The solicitation ban applies to contributions to and expenditures for (1) a sheriff’s exploratory or candidate committee, (2) his PAC or agent, (3) the support of or opposition to a referendum question, or (4) any other purpose subject to the state’s campaign finance laws.  

A sheriff violates the ban if anyone else engages in the prohibited conduct under an agreement with the sheriff.  A violation is punishable by one to five years in prison, a fine of up to $5,000, or both.

Funds

The governor, with the approval of the Finance Advisory Committee, can modify or reduce requisitions for allotments in the Office of the County Sheriffs during FY 2000-01 regardless of the usual statutory procedures for doing so.  The governor can transfer funds to the Judicial Department or other appropriate agencies to establish and transfer positions.

PA 00-113—SB 473—AAC Attachment Of Government Pension Payments

SUMMARY:  This act permits: 

1. the state to recover incarceration costs from a prisoner’s state, federal, or municipal pension, other than individual retirement accounts and Keogh plans, and

2. crime victims to collect court-awarded damages from one of these benefit plans when the pension-holder or a beneficiary committed a crime that caused their damage.

Prior law prohibited creditors from attaching or seizing pension payments for these purposes.  The act requires the state and crime victims to use the statutory procedures for wage executions and prohibits these recoveries from taking precedence over court orders diverting pension payments for alimony or child support.  

Under federal law, federal civil service retirement benefits are exempt from attachment except in connection with divorce or legal separation proceedings or to enforce a court judgment against a person for physically, sexually, or emotionally abusing a child.  State law also exempts Teachers’ Retirement System payments from attachment and execution.  It appears that the act does not affect these restrictions.

EFFECTIVE DATE:  October 1, 2000

background

Court Procedure

The wage execution procedure requires the state and crime victims to get a court order for installment payments when they obtain a money judgment for incarceration costs or victim compensation.  If the debtor fails to make these payments, the state or victims may then file a court application for a wage execution to satisfy the judgment.  Because pension benefits are considered deferred compensation for services rendered, presumably this procedure would apply to those payments.

By law, the maximum wage execution is the lesser of:

1. 25% of the debtor’s disposable weekly earnings or

2. the amount by which his disposable earnings exceed 40 times the applicable minimum wage.

Court clerks must issue wage execution orders if the application is complete and accompanied by a $10 fee.  The debtor must get notice of his rights and a claim form to use if he challenges the legality of the execution.

Department of Correction Assessments

By law, the Department of Correction commissioner can assess inmates the costs of incarceration.  Regulations specify that these are calculated using the same formula that the comptroller uses to set per diem costs in state mental hospitals and other state residential facilities.  When an inmate’s prison account balance is too small to pay these charges, the Department of Administrative Services may recoup them from other income sources, including by obtaining court judgments and executing upon certain property.

PA 00-133—HB 5610—AAC The Protection Of Children Being Transported To School

SUMMARY:  This act allows people, including special education students, to sue school boards or towns when they are injured going to or from school in state-mandated transportation.  Previously, only people injured while being taken to or from regular education programs could sue.  

EFFECTIVE DATE:  October 1, 2000

BACKGROUND

Sovereign Immunity

Sovereign immunity protects the state from being sued without its consent.  Although it generally does not protect towns and local governments, school boards implementing state-mandated special education programs act as the state’s agents, and thus share its immunity (Cheshire v. McKenney, 182 Conn. 253, 258 (1980)). Several courts have also ruled that sovereign immunity bars special education students’ suits against school boards for injuries occurring in vehicles the boards provide to take them to school (Todd M. v. Richard L., 44 Conn. Sup. 527 (1995)). 
PA 00-137—sHB 5707—AAC The Adoption Of Children From The Foster Care System

SUMMARY:  This act:

1. allows intended adoptive parents and birth parents of a child in foster care to enter a court-sanctioned agreement governing postadoption communication and contact with the child and among the parents;

2. speeds up the process for reviewing plans made for foster children who could be adopted and provides for more thorough assessment of adoption placement efforts;

3. requires the Department of Children and Families (DCF), within available funds, to maintain and distribute a photo listing in book and electronic formats of children available for adoption and contract with a nonprofit agency to maintain the electronic photo-listing service;

4. prohibits DCF from discriminating against prospective adoptive parents because they do not become foster parents; and

5. makes other minor changes in adoption laws.

EFFECTIVE DATE:  October 1, 2000

Postadoption agreements

The act permits either or both birth parents and an intended adoptive parent to agree to terms governing communication and contact between the birth parents and child after adoption.  An agreement is made as part of a proceeding to terminate parental rights (TPR) in either Superior or probate court.  Only a birth parent who is a party to the agreement is bound by its terms.  The act states that a court-ordered agreement is in addition to any made under common law.  It also states that without an agreement there is no presumption of communication or contact between birth and intended adoptive parents.

Conditions for Agreement

An agreement can be made if (1) the child is in DCF custody, (2) a TPR order has not yet been entered, and (3) the birth parent or parents agree to terminate their rights voluntarily.  They can do the latter even if they did not originally consent to termination.

Terms of an Agreement

An agreement may include provisions concerning (1) communication and contact between the child and either or both birth parents, (2) contact between the birth and adoptive parents, and (3) maintenance of the medical history of the birth parents who are party to the agreement.  It does not have to contain all of these terms.

An agreement must contain (1) the birth parents’ acknowledgement that the termination of their rights and the adoption are irrevocable, even if the adoptive parents do not abide by the agreement and (2) the adoptive parents’ acknowledgement that the birth parents can enforce the agreement.

Granting and Implementing an Agreement

The child’s attorney (who represents the child) and his guardian ad litem (who represents the child’s best interest) can comment on the proposed agreement.  The court can enter an order approving the agreement if (1) it determines the agreement is in the child’s best interest; (2) each intended adoptive parent consents to allowing communication and contact; (3) the child, if age 12 or older, consents; (4) all parents who are parties sign the agreement and file it with the court; and (5) the court approves.

The order approving the agreement becomes part of the final TPR order.  The adoption or TPR can become final even if the agreement is not implemented. (In probate court cases, the agreement apparently is not contingent on the adoption being finalized, but the language is unclear.) The agreement does not affect the ability of the adoptive parents and child to move anywhere.

Disagreements

An adoptive parent, the child’s guardian ad litem, or the court on its own can ask for a review of the order. They can do this in Superior Court if one of them alleges it is in the child’s best interest; in probate court an adoptive parent must believe the child’s best interests are compromised. The Superior Court can modify or end the order as it determines in the child’s best interests. The probate court can terminate communication or contact or make other orders concerning them as it deems in the child’s best interests. 

The person asking to modify or enforce the order must first show that he has tried in good faith to resolve the dispute through mediation or another dispute resolution process.  The act appears to bar a court from acting on a petition unless the parties share the costs of the required dispute resolution process, but its language is unclear.

A disagreement between the birth and adoptive parents or litigation to enforce or modify the agreement does not affect the validity of the TPR or the adoption and cannot be the basis for orders affecting the child’s custody.

adoption planning

Permanency Planning Before TPR

By law, after a court commits an abused or neglected child to DCF, DCF must develop a plan for returning the child to his family or arranging for some other permanent placement, which can include adoption.  The court periodically reviews these permanency plans to determine whether to continue, modify, or terminate them.  The act requires the court to review the child’s status and the progress toward implementing the plan and to set a timetable for achieving the plan’s goals.

The act requires plans that identify adoption as an option to include a “thorough adoption assessment” and “child specific recruitment” methods.  It defines the former term as documented face-to-face interviews with the child, foster parents, and other significant parties.  It defines the latter as recruiting efforts to meet a specific child’s needs, including using the media, photo-listing services, and other in- and out-of state resources, unless extenuating circumstances indicate they are not in the child’s best interests.

A 1999 law required DCF to establish a concurrency planning program that permits it, during the TPR process, both to try to reunify the family and identify prospective adoptive parents.  The act requires this concurrency planning program to involve the parents and fully disclose to them their rights and responsibilities.

The act requires DCF, within six months of placing a child in foster care or some other out-of-home placement, to assess, based on progress to date, whether reunification with one or both birth parents is likely.  If the assessment shows a poor prognosis for reunification during this six months, DCF must develop a concurrent plan for the child.  It must file both the assessment and the plan with the court.

The act eliminates the law that revokes a child’s commitment to DCF 60 days after (1) he is removed from long-term foster care or an independent living program, (2) a TPR petition is dismissed, or (3) a motion to transfer guardianship is denied.  The revocation occurred by operation of law unless a court ordered otherwise.

Planning and Review After TPR

By law, when the Superior Court terminates parental rights and no parent with rights remains, the court appoints a statutory parent, usually DCF, for the child.  DCF must develop a plan for the child and report periodically to the court on its status.  

The act speeds up the schedule for developing the plan.  It requires the plan’s submission 30, rather than 60, days after the TPR judgment is entered. It requires subsequent reports on implementing plans for children who DCF determines are appropriate for adoption to describe the agency’s reasonable efforts to expedite and finalize an adoption, including child-specific recruitment. 

If the court determines DCF has not made reasonable efforts or that its reasonable efforts have not resulted in an adoptive placement, the act allows the court to order DCF to contract with a private agency it licenses to arrange for the adoption.  The contract must be made within DCF’s available appropriations.  The law already encourages DCF to do this for any child free for adoption.  DCF remains the child’s statutory parent and if it is ordered to contract for adoption arrangements, must continue to provide foster care and services for the child. 

photo-listing and adoption exchange

The act establishes in DCF an electronic photo-listing format of children available for adoption in addition to the book DCF is currently required to establish.  It requires DCF, within its available appropriations, to establish, maintain, and distribute the book and to contract with a nonprofit agency to establish and maintain the electronic format.  It eliminates a requirement that DCF provide the service directly, but it retains a requirement for the commissioner to employ people under her control necessary for it to operate effectively. 

It reduces, from three months to 30 days, the time an available child must be in foster or institutional care before his picture is listed.  It allows a Superior or probate court judge to condition a TPR order on DCF’s photo-listing the child within 30 days if the court finds this is in the child’s best interest.  But it requires a child age 12 or older to consent to being listed in this situation.  The act requires that whenever a child is registered for listing, it be reported to the court that ordered the TPR.  

When no adoptive family is found for a child within 180 days of his parents’ rights being terminated, the act requires DCF to refer him, if it is appropriate, to a national adoption exchange.  The commissioner must establish criteria for determining that a referral is not necessary and must monitor the status of children she does not refer.

Discrimination in adoption placement

The act prohibits DCF from discriminating in preparing a home study of a prospective adoptive family or in placing a child with them based on the parents’ willingness to be foster parents while the adoption is pending.  It requires the information DCF provides to prospective parents to contain a statement that DCF cannot refuse to place a child or delay his placement solely on the basis of differences in race, color, national origin, or on the willingness to be a foster parent.  And it requires DCF to give this information to prospective parents at the beginning of the home study process, rather than at any time during it.

minor changes

Current law makes a parent’s conviction for sexual assault, except statutory rape, resulting in the child’s conception one of the grounds for terminating a parent’s rights to that child.  The act makes it clear that this ground applies whether the conviction was in adult or juvenile court.  It also allows a probate court to terminate a parent’s rights at any time after such a conviction.  The Superior Court already possesses this authority.

The act permits serving notice of a TPR hearing and providing a copy of the petition to a party’s usual residence in addition to the current notice by personal service or, if the party is out of state, by certified mail.

PA 00-161—HB 5882—AAC SEXUAL ASSAULT

SUMMARY:  This act increases the penalty for having sexual intercourse with someone who is mentally incapacitated to the extent that he or she cannot consent to the intercourse.  Previously, this crime was second-degree sexual assault, which is a class C felony with a nine-month mandatory minimum sentence. The act makes it first-degree sexual assault, which is a class B felony.  The offender must serve a combination of imprisonment and special parole that totals at least 10 years.  He must serve at least 10 years imprisonment if the victim is under age 10 and at least 2 years if the victim is older.

EFFECTIVE DATE: October 1, 2000 

BACKGROUND

Special Parole

The court may sentence people convicted of offenses committed after September 30, 1998 to a term of imprisonment and a period of special parole.  The Board of Parole must supervise people on special parole after their release from prison and may return them to prison for violating parole.  The Board of Parole and its chairman can set rules and conditions for special parole.

Mentally Incapacitated

For purposes of the sexual assault laws, people are mentally incapacitated if they are temporarily incapable of controlling or appraising their conduct because of the influence of a drug or intoxicating substance administered to them without their consent.

PA 00-190—sSB 478—AAC Privileged Communications Between A Patient And A Licensed Professional Counselor

SUMMARY:  With several specified exceptions, this act makes confidential and not subject to disclosure, communications between a patient and his licensed professional counselor or between the patient’s family and the counselor.  The patient or his authorized representative may, however, give the counselor written consent to disclose the information.  This consent may be withdrawn at any time, but withdrawal has no effect on information already disclosed.

The act defines “authorized representative” as (1) a person the patient authorizes to assert the information’s confidentiality, (2) a deceased patient’s personal representative or next of kin, (3) an incompetent patient’s court-appointed guardian or conservator, or (4) the incompetent patient’s nearest relative who may act until a guardian or conservator is appointed.

EFFECTIVE DATE:  October 1, 2000

exceptions to the consent requirement

Professional counselors do not need consent to disclose a patient’s diagnosis and treatment:

1. in court-ordered mental health assessment cases if the patient knew that his communications would not be confidential and if the disclosure is limited to issues about his mental health;

2. in civil proceedings where the patient or, in the event of his death, someone representing him or his beneficiary introduces the patient’s mental health into evidence and the judge finds that the interest in disclosure outweighs the privilege;

3. when statutorily mandated to do so;

4. if they believe in good faith that failure to disclose would present a clear and present danger to someone’s health or safety;

5. if they believe in good faith that a patient poses a risk of imminent personal injury to himself or to others or their property;

6. if they know, or in good faith suspect, that a child, elderly adult, or disabled or  incompetent person is being abused; or

7. when making a claim to collect fees for services rendered.

When trying to collect fees, counselors may disclose to a collection agency the patient’s name and address and the amount he owes.  The counselor must give the patient at least 30 days advance written notice of the disclosure.  If a dispute arises or additional information is needed to substantiate the claim, the counselor may disclose (1) that the patient was receiving professional counseling, and (2) the dates and types of service. 

PA 00-200—sHB 5785—AAC Victim's Rights

SUMMARY:  This act prohibits a person convicted of any offense involving the use, attempted use, or threatened use of physical force against another person from being released on bail while awaiting sentencing or appealing his conviction. It also makes several statutory changes in favor of crime victims.  Specifically, it:

1. eliminates the statute of limitations for filing a wrongful death lawsuit against someone convicted of first-degree manslaughter or first-degree manslaughter with a firearm, or found not guilty of either offense because of mental disease or defect; 

2. permits the Office of Victim Services (OVS) to include low interest loans in compensation payments for  monetary losses suffered by a murder or manslaughter victim’s spouse or dependent;

3. requires, rather than allows, towns to waive all or a portion of any interest on delinquent property taxes for recipients of victim compensation;

4. permits prosecutors to show lone photographs of victims to the jury during their opening and closing arguments;

5. specifies that victims who make a statement at sentencing may state their opinion of any plea agreement;

6. permits a victim impact statement to be read in court at the sentencing hearing of a defendant found guilty of a capital felony;

7. requires victims of violent crimes or the representative or immediate family of such deceased victims to be permitted to attend all court proceedings that are part of the court record; 

8. requires all state, local, and private agencies to cooperate with investigations conducted by the Office of the Victim Advocate;

9. gives the victim advocate full access to any records necessary to carry out his duties, rather than access limited to that of crime victims; and

10. requires an assistant or deputy state’s attorney to sign a statement indicating his unsuccessful attempt to notify a victim, or any family member if the victim is deceased, of the date, time, and place of a sentencing hearing.

EFFECTIVE DATE:  October 1, 2000

statute of limitations in wrongful death cases

Under prior law, a wrongful death lawsuit had to be filed within two years from the date of death and five years from the date of the act or omission.  The act eliminates the statute of limitations and allows the lawsuit to be filed at any time.

low interest loans

The act permits OVS to provide a low interest loan as compensation for monetary losses suffered by the spouse or dependent of a murder or manslaughter victim.  The loan must be used to pay essential living expenses that directly result from the loss of the deceased victim’s income or preexisting financial obligations that are not forgiven or excused. The Office of the Chief Court Administrator must establish loan application and repayment forms and procedures. 

To be eligible for the loan, the spouse or dependent must otherwise qualify for compensation. The loan may be up to $100,000 with a maximum interest rate of 1%. The recipients must begin repaying the loan five years after it is awarded.  

photographs of deceased victims in courtrooms

The act allows an 8x10 inch pre-crime photograph that fairly and accurately represents a deceased victim to be shown to the jury during the prosecutor’s opening and closing arguments in the criminal trial of the person charged with the offense. The photograph cannot be inflammatory on its own.

Victim impact statement

By law, the court can appoint anyone to act as an advocate for a crime victim. The victim advocate has a number of responsibilities, including preparation of a victim impact statement for court files.  The act permits reading this statement at the sentencing hearing of defendants convicted of a capital felony.

PA 00-228—sHB 5830—AAC The Best Interest Of Children In Adoption Matters

SUMMARY:  This act allows someone who shares parental responsibility for a child with the child’s parent to adopt or join in the adoption of the child even though the two adults are not married.  For the probate court to approve the adoption, it must find it to be in the child’s best interest, and the adoption must include the procedures, including an agency home study, that govern most adoptions.

The act makes a series of findings concerning the best interests of a child and the state’s public policy on marriage.  It requires the agency report concerning the proposed adoption to consider if the child’s best interests are served in accordance with these findings. 

The act also states that nothing in its provisions can be construed to establish or endorse any public policy regarding marriage, civil union, or any other form of relationship between unmarried people or any rights of them or between them.  But it exempts the rights and responsibilities of the unmarried people concerning a child adopted under the act’s provisions from this disclaimer.

EFFECTIVE DATE:  October 1, 2000

legislative finding

Through the act the General Assembly finds that:

1. a child’s best interests are promoted by having people in his or her life who show a deep concern about the child’s growth and development;

2. a child’s best interests are promoted when the child has as many people loving and caring for him as possible;

3. a child’s best interests are promoted when the child is part of a loving, supportive, and stable family, whether that family is nuclear, extended, split, blended, single parent, adoptive, or foster; and

4. the state’s current public policy is limited to a marriage between a man and a woman.

adoption provisions

Who May Give a Child in Adoption

In so-called stepparent adoptions, the law allows the parent of a minor child (under age 18) to agree in writing with his or her spouse, subject to probate court approval, to adopt or join in adopting the child if that parent is:

1. the child’s surviving parent;

2. his mother, and the child was born out of wedlock (provided any father who has been notified has had his parental rights terminated);

3. a former single person who adopted him and later married; or

4. the child’s sole guardian, if the other parent’s parental rights have been terminated.

The act additionally allows a minor child’s parent to agree in writing with one other person who shares parental responsibility for the child to adopt or join in adopting the child.  This can occur only if the parental rights of anyone other than the parties to the agreement have been terminated, and it is subject to probate court approval.

Adoption Process

The act authorizes the probate court to accept an adoption application from a person sharing parental responsibilities, thus allowing the adoption to proceed following the normal probate court procedure.  Another statute, unchanged by the act, waives the requirements for an investigation and report (home study) for stepparent adoptions.  But the new provision governing people sharing parental responsibilities does not fall within this exception, so in these cases an investigation and report must be done.  The act requires the report to consider whether the child’s best interests will be served in accordance with the criteria set forth in the legislative findings.  And, as in all adoptions, the probate court must find that the adoption is in the child’s best interest.

Effect of Final Adoption Decree

The statutes contain a list of the legal effects of an adoption decree.  The act exempts stepparent and shared-parental-responsibility adoptions from three of these. They are the ones relating to (1) the legal relationship between the adopted child and his biological parents and relatives, (2) the rights of inheritance between the biological parents and the adopted child, and (3) the legal relationship as construed in legal documents and instruments between the adopted person and his biological parents.  The apparent intent of these exemptions is to take into consideration that in some of the adoptions occurring under the act, biological parents will still be involved with the child and their relationship should not be severed. 

BACKGROUND

Related State Supreme Court Case

In the case of In Re the Adoption of Baby Z (247 Conn. 474 (1999)) the state Supreme Court ruled on a long and complex case involving the attempts of a mother to have her same-sex partner jointly adopt her child.  The issue was who could give a child in adoption, and an attempt was made to obtain a waiver from the Adoption Review Board for the adoption to proceed as a stepparent adoption.  The court held that the Adoption Review Board’s waiver authority was limited to statutory parent adoptions, where the child is being placed either by the Department of Children and Families or a child-placing agency, and that it did not extend to stepparent adoptions.
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