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House of Representatives

General Assembly File No. 328

February Session, 2000 Substitute House Bill No. 5788

House of Representatives, March 30, 2000

The Committee on Public Health reported through REP.
EBERLE of the 15t Dist., Chairperson of the Committee on the
part of the House, that the substitute bill ought to pass.

An Act Concerning Certification And Background Checks For
Home Health Aides And Background Checks For Emergency
Medical Technicians, For Certain Caregivers And For Nursing
Home Employment.

Be it enacted by the Senate and House of Representatives in General
Assembly convened:

Section 1. (NEW) As used in sections 1 to 3, inclusive, of this act:
(1) "Commissioner" means the Commissioner of Public Health;
(2) "Department" means the Department of Public Health;

(3) "Home health aide" means a person employed by a home health
care agency or a homemaker-home health aide agency, as defined
respectively in section 19a-490 of the general statutes, as amended by
this act, who has direct contact with the patients to whom such
agencies provide service, but does not include (A) health care
providers licensed, certified or registered by the state, or (B) persons,

hired directly by the patient, including, but not limited to, personal
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care assistants; and

(4) "Certified home health aide" means a home health aide who has

been issued a certification pursuant to section 3 of this act.

Sec. 2. (NEW) (a) Except as provided in subsection (b) of this
section, no home health care agency or homemaker-home health aide
agency, as defined respectively in section 19a-490 of the general
statutes, as amended by this act, may employ a person as a home
health aide, unless: (1) The aide is a certified home health aide; and (2)
the agency obtains a state criminal history records check on the home
health aide that has been conducted within six months of the date of
hire. If the department does not have available a state criminal history
records check that has been conducted within such time period, the
agency may conduct its own state criminal history records check and
may charge the cost of doing so to the home health aide. If the agency
conducts such check, it shall file a copy of the results of such check
with the department.

(b) Notwithstanding the requirements of subsection (a) of this
section, a home health care agency or homemaker-home health aide
agency may employ a person to perform the duties of a home health
aide provided: (1) The agency has requested a state criminal history
records check from the department or has commenced its own state
criminal history records check on the person; (2) the person is applying
or has applied to become a certified home health aide; and (3) the
person performs home health aide duties only under the direct
supervision of a nurse licensed under chapter 378 of the general
statutes pending certification and the results of the criminal history

records check.

(c) Each home health care agency or homemaker-home health aide
agency shall report in writing to the department and to local law
enforcement officials any allegation or evidence of abuse, neglect or

misappropriation of a patient’s funds or property by any employee of
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the agency. The agency shall make such report not later than seventy-
two hours after obtaining knowledge of the incident. The report shall
not be subject to disclosure under the Freedom of Information Act, as
defined in section 1-200 of the general statutes, and the report shall not
contain the name of the patient unless the patient requests such
disclosure. No person making a report in good faith under this
subsection shall be liable in any civil action for damages brought by
the employee. Compliance with this subsection shall not relieve any
person from the duty to comply with the reporting requirements of
chapter 319dd of the general statutes concerning protection of the
elderly, chapter 319a of the general statutes concerning child welfare,
chapter 813 of the general statutes concerning protection and advocacy
of persons with disabilities, or any other reporting requirements of the
general statutes.

Sec. 3. (NEW) (a) No person may use the title "certified home health
aide" or make use of any title, words, letters or abbreviations that may
reasonably be confused with certification as a home health aide unless
certified under this section.

(b) The department shall establish and maintain a procedure for the
certification of home health aides. If an applicant for certification as a
home health aide has provided or submitted to a criminal history
records check, the results shall not be subject to disclosure under the
Freedom of Information Act, as defined in section 1-200 of the general
statutes, provided the applicant may authorize release of the criminal
history records check.

(c) The department shall issue a certification as a home health aide
to any person who successfully completes home health aide training, a
competency test and an evaluation program approved by the
department. The training, competency testing and evaluation may be
conducted by a home health care agency, a homemaker-home health

aide agency or other entity that the department approves for such
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training, competency testing and evaluation. An applicant for
certification as a home health aide need not be employed by a home
health care agency, a homemaker-home health aide agency or other

such entity in order to qualify for such certification.

(d) Application for certification as a home health aide shall be on
forms prescribed by the department. The form shall require the

applicant’s Social Security number.

(e) The application fee for initial certification under this section shall
be twenty-five dollars. A certification may be renewed pursuant to
section 19a-88 of the general statutes, as amended by this act, for a fee

of twenty-five dollars.

(f) The department may adopt regulations, in accordance with
chapter 54 of the general statutes, to implement the provisions of

sections 1 to 3, inclusive, of this act.

(g) The department may take any action set forth in section 19a-17 of
the general statutes if a certified home health aide fails to conform to
the accepted standards of the home health aide profession, including,
but not limited to, the following: (1) Conviction of a felony; (2) fraud or
deceit in professional practice; (3) illegal conduct; (4) negligent,
incompetent or wrongful conduct in professional activities; (5)
emotional disorder or mental illness; (6) physical illness including, but
not limited to, deterioration through the aging process; (7) abuse or
excessive use of drugs, including alcohol, narcotics or chemicals; (8)
wilful falsification of entries in any client or patient record; (9)
misrepresentation or concealment of a material fact in the obtaining or
reinstatement of a home health aide certificate; or (10) violation of any
provision of this section or section 2 of this act. The commissioner may
order a certified home health aide to submit to a reasonable physical or
mental examination if such home health aide's physical or mental
capacity to practice safely is the subject of an investigation. The

commissioner may petition the superior court for the judicial district of
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Hartford to enforce such order or any action taken pursuant to section
19a-17 of the general statutes. Notice of any contemplated action under
section 19a-17 of the general statutes, the cause of the action and the
date of a hearing on the action shall be given and an opportunity for
hearing afforded in accordance with the provisions of chapter 54 of the

general statutes.

Sec. 4. (NEW) (a) As used in this section, "caregiver" means any
individual whose employment or contractual service with any agency
includes providing direct care services or having routine physical
access to clients of the agency or having routine access to the financial
records or assets of such clients, but does not include a home health
aide, as defined in section 1 of this act.

(b) The Commissioner of Public Health shall conduct a state
criminal history records check of any caregiver who may be employed
or otherwise engaged by any agency to provide direct care services,
including, but not limited to, respite care, to clients of such agency
having physical or mental disabilities. The commissioner shall conduct
such criminal history records check, prior to or within six months of
such caregiver being so employed or engaged, upon the written
request of any agency that intends to employ or otherwise engage such
caregiver. The commissioner may charge a fee for requests made
under this section that shall not exceed the actual cost of such criminal
history records check. The provisions of this subsection shall not apply
to (1) any caregiver who is licensed, certified or registered by the state
and is acting within the scope of the caregiver's license, certificate or
registration in providing such direct care services, or (2) any caregiver
who is required to submit to a state or federal criminal history records
check under any other provision of the general statutes in order to

provide such direct care services.

(c) If the caregiver has provided or submitted to a criminal history

records check, the results shall not be subject to disclosure under the

sHB5788 / File No. 328 5
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Freedom of Information Act, as defined in section 1-200 of the general
statutes, provided the caregiver may authorize release of the criminal

history records check.

(d) The commissioner may adopt regulations, in accordance with
chapter 54 of the general statutes, to carry out the provisions of this

section.

(e) The Division of State Police, within the Department of Public
Safety, shall assist the commissioner in conducting a state criminal
history records check of any caregiver under subsection (b) of this
section, shall arrange for the fingerprinting of such caregiver and shall
forward such fingerprints to the State Police Bureau of Identification

for completion of such state criminal history records check.

Sec. 5. Subsection (c) of section 19a-14 of the general statutes, as
amended by section 2 of public act 99-249 and section 60 of public act
99-2 of the June special session, is repealed and the following is
substituted in lieu thereof:

(c) No board shall exist for the following professions that are

licensed or otherwise regulated by the Department of Public Health:
(1) Speech pathologist and audiologist;
(2) Hearing aid dealer;
(3) Nursing home administrator;
(4) Sanitarian;
(5) Subsurface sewage system installer or cleaner;
(6) Marital and family therapist;

(7) Nurse-midwife;

sHB5788 / File No. 328 6
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(8) Licensed clinical social worker;

(9) Respiratory care practitioner;

(10) Asbestos contractor and asbestos consultant;
(11) Massage therapist;

(12) Registered nurse's aide;

(13) Radiographer;

(14) Dental hygienist;

(15) Dietitian-Nutritionist;

(16) Asbestos abatement worker;

(17) Asbestos abatement site supervisor;

(18) Licensed or certified alcohol and drug counselor;
(19) Professional counselor;

(20) Acupuncturist;

(21) Occupational therapist;

(22) Lead abatement contractor; [and]

(23) Nail technician; and

(24) Certified home health aide.

The department shall assume all powers and duties normally vested
with a board in administering regulatory jurisdiction over said
professions. The uniform provisions of this chapter and chapters 368v,

369 to 381a, inclusive, 383 to 388, inclusive, 393a, 395, 398, 399, 400a
and 400c, including, but not limited to, standards for entry and
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renewal; grounds for professional discipline; receiving and processing
complaints; and disciplinary sanctions, shall apply, except as otherwise

provided by law, to the professions listed in this subsection.

Sec. 6. Subsection (e) of section 19a-88 of the general statutes, as
amended by section 61 of public act 99-2 of the June special session, is

repealed and the following is substituted in lieu thereof:

(e) Each person holding a license or certificate issued under section
3 of this act, section 19a-514, 20-74s, as amended, 20-195cc or 20-20611
and chapters 370 to 373, inclusive, 375, 378 to 381a, inclusive, 383 to
388, inclusive, 393a, 395, 398, 399 or 400a and section 20-206n, 20-2060
or section 56 of [this act] public act 99-2 of the June special session

shall, annually, during the month of [the applicant's] such person's

birth, apply for renewal of such license or certificate to the Department

of Public Health, giving [the applicant's] such person's name in full,

[the applicant's] such person's residence and business address and

such other information as the department requests. Each person
holding a license or certificate issued pursuant to section 20-475 or 20-
476 shall, annually, during the month of [the applicant's] such person's
birth, apply for renewal of such license or certificate to the department.
Each entity holding a license issued pursuant to section 20-475 shall,
annually, during the anniversary month of initial licensure, apply for

renewal of such license or certificate to the department.

Sec. 7. Section 19a-179 of the general statutes is repealed and the
following is substituted in lieu thereof:

The Commissioner of Public Health shall adopt regulations
concerning the methods and conditions for licensure and certification
of the operations, facilities and equipment enumerated in section 19a-
177 and regulations regarding complaint procedures for the public and
any emergency medical service organization. Such regulations shall be
adopted in accordance with the provisions of chapter 54 and shall be in

conformity with the policies and standards established by the
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commissioner. Such regulations shall (1) establish qualifications for

persons to obtain and maintain certification as emergency medical

technicians, and (2) require that any person submitting an application

for such certification on or after October 1, 2000, shall submit to state

and national criminal history records checks.

Sec. 8. Subdivision (d) of section 19a-490 of the general statutes is

repealed and the following is substituted in lieu thereof:

(d) "Home health care agency" means a public or private
organization, or a subdivision thereof, engaged in providing
professional nursing services and the following services, available
twenty-four hours per day, in the patient's home or a substantially
equivalent environment: [Homemaker-home] Home health aide
services, [as defined in this section,] physical therapy, speech therapy,
occupational therapy or medical social services. The agency shall
provide professional nursing services and at least one additional
service directly and all others directly or through contract. An agency
shall be available to enroll new patients seven days a week, twenty-

four hours per day.

Sec. 9. Subdivision (f) of section 19a-490 of the general statutes is

repealed and the following is substituted in lieu thereof:

[(f) "Homemaker-home health aide services" as defined in this

section] (f) "Home health aide services" shall not include services

provided to assist individuals with activities of daily living when such
individuals have a disease or condition that is chronic and stable as

determined by a physician licensed in the state of Connecticut.

Sec. 10. Subsection (c) of section 19a-491 of the general statutes is

repealed and the following is substituted in lieu thereof:

(c) For purposes of this chapter, an institution shall include any

person or public or private agency which either advertises, arranges

sHB5788 / File No. 328 9
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for or provides [a homemaker health aide or homemaker-home] home
health aide services in a patient's home or a substantially equivalent

environment.

Sec. 11. Subsection (e) of section 19a-491 of the general statutes is

repealed and the following is substituted in lieu thereof:

(e) The commissioner may require as a condition of the licensure of
home health care agencies and homemaker-home health aide agencies
that each agency meet minimum service quality standards. In the
event the commissioner requires such agencies to meet minimum
service quality standards as a condition of their licensure, [he] the

commissioner shall adopt regulations, in accordance with the

provisions of chapter 54, to define such minimum service quality
standards, which shall allow for training of [homemaker-home health

care] home health aides by adult continuing education.

Sec. 12. Section 19a-491b of the general statutes is repealed and the

following is substituted in lieu thereof:

(@) Any person who is licensed to establish, conduct, operate or
maintain a nursing home shall notify the Commissioner of Public
Health immediately if the owner, conductor, operator or maintainer of
the home, any person described in subdivision (3) of subsection (a) of
section 19a-491a, or any nurse or nurse's aide has been convicted of (1)
a felony, as defined in section 53a-25, (2) cruelty to persons under
section 53-20, or (3) assault of a victim sixty or older under section 53a-

6la, as amended; or has been subject to any decision imposing

disciplinary action by the licensing agency in this or any other state [,
the District of Columbia, a United States possession or territory or a

foreign] or any other jurisdiction. Failure to comply with the

notification requirement of this subsection shall subject the licensed

person to a civil penalty of not more than one hundred dollars.

(b) Each nursing home shall require a person described in

sHB5788 / File No. 328 10
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subdivision (3) of subsection (a) of section 19a-491a or a nurse or
nurse's aide to complete and sign an application form which contains
questions as to whether the person has been convicted of any crime
specified in subsection (a) of this section or has been subject to any
decision imposing disciplinary action as described in said subsection.
Any person seeking employment in a position connected with the
provision of care in a nursing home who makes a false written
statement regarding such prior criminal convictions or disciplinary

action shall be guilty of a Class A misdemeanor.

(c) On and after October 1, 2000, no nursing home may hire any

person for a position as a nurse's aide unless the nursing home obtains

a state criminal history records check on such person that has been

conducted within twenty-four months of the date of hire. The

Department of Public Health shall supply the nursing home with such

state criminal history records check. If the department does not have

available, in the registry of nurse's aides established under section 20-

102bb, a state criminal history records check that has been conducted

within such time period, the department shall conduct a state criminal

history records check on such person.

(d) Notwithstanding the requirements of subsection (c) of this

section, a nursing home may employ a person to perform the duties of

a nurse's aide subject to the condition of obtaining a state criminal

history records check on such person, provided the nursing home has

requested a state criminal history records check on such person from

the department or has commenced its own state criminal history

records check on such person.

(e) No nursing home may disclose or use any criminal history

backeround information acquired under this section for any purpose

except a determination of employment. A violation of this subsection

shall be deemed an unfair or deceptive trade practice under subsection

(a) of section 42-110b. Any nursing home that, in good faith, fails to

sHB5788 / File No. 328 11
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employ or discharges any conditionally employed person based upon

information contained in a state criminal history records check

obtained pursuant to this section shall be immune from civil and

criminal liability that might otherwise be incurred or imposed based

on the refusal to hire or discharge.

[(©)] (f) (1) The Division of State Police, within the Department of
Public Safety, shall assist the Department of Public Health in
conducting criminal background investigations of persons described in

subdivision (1) of subsection (a) of section 19a-491a.

(2) The Division of State Police, within the Department of Public
Safety, shall assist any nursing home in conducting a state criminal

history records check of any person under final consideration for

employment by such nursing home as a nurse's aide, shall arrange for

the fingerprinting of such person and shall forward such fingerprints

to the State Police Bureau of Identification for completion of such state

criminal history records check.

PH Committee Vote: Yea 25 Nay O JFS

sHB5788 / File No. 328 12
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The following fiscal impact statement and bill analysis are prepared for the benefit of members of the
General Assembly, solely for the purpose of information, summarization, and explanation, and do not

represent the intent of the General Assembly or either House thereof for any purpose:

—
OFA Fiscal Note

State Impact: Significant Cost, Potential Indeterminate Cost,
Revenue Gain

Affected Agencies: Departments of Public Health, Public Safety,
Social Services; Judicial Department

Municipal Impact:  None

Explanation

State Impact:

Introduction

This bill establishes a home health aide certification program, and
also sets forth requirements for criminal history record checks of
caregivers of the disabled, nurse’s aides, and emergency medical

technicians.
Home Health Aide Certification

Establishment of a certification program for home health aides will
result in a cost to the Department of Public Health (DPH), a cost to the
Department of Public Safety (DPS) and a revenue gain to the State.
The bill establishes the certification program under the DPH and
prohibits a home health aide agency or a homemaker-home health aide

agency from hiring a home health aide without a state criminal history

sHB5788 / File No. 328 13
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records check after October 1, 2000.

The Department of Public Health will incur an FY 01 cost of
approximately $408,000 to institute certification of an estimated 15,000
home health aides and develop a database of criminal history checks
on these same individuals. Included in this sum is $360,000 to support
the salaries of eight positions, as follows: 3 Office Assistants, 1 Nurse
Consultant, 1 Special Investigator, 2 Administrative Hearings
Attorneys, and 1 Licensing Examination Assistant. Also included is
$48,000 for other expenses and equipment costs. In FY 02 and
subsequent years a cost of $384,200 will be incurred as one-time

equipment costs will not recur.

A projected FY 01 revenue gain of $468,750 will result from
collection of a $25 application fee and a $25 renewal fee. Since
applicants for certificate renewal must submit their applications
during the month of their birthday, a portion of those seeking
certification will pay both an initial and renewal fee in the first year of
the program. In subsequent fiscal years, an estimated $375,000 would

be collected from individuals renewing their certificates.

It is anticipated that should the Department of Public Health adopt
regulations to implement the home health aide certification program it

will do so within its anticipated budgetary resources.

The State Police would conduct a state criminal history records
check on each of the 15,000 home health aides. Costs to the
Department of Public Safety (DPS) would depend on whether the
records check would be done as a “quick check” or as a more extensive
records check using fingerprints. The quick check would only require
the submittal of the applicant’s name and date of birth. While there
would be a backlog of these checks at first, they could be conducted by
DPS utilizing existing staff and within existing resources. If
fingerprints are used it is estimated that annual costs would be about

$200,000. Fingerprints are necessary to absolutely determine the
sHB5788 / File No. 328 14
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identity of the applicant. DPS would conduct a basic background
check on each of the 15,000 aides. This includes not only the state
criminal history records check, but searches through motor vehicles,
corrections, and the sex crimes databases. DPS estimates that each
background check would take about 45 minutes and five additional
positions would be required to handle the additional workload. This
includes one Supervisor, two Clerk Typists and two Office Assistants.
First year costs would be about $200,000. Costs in subsequent years
would depend on the number of applicants for the home health aide
positions, and cannot be determined at this time. Law prohibits DPS
from charging other state or public agencies for criminal history
background checks. It may charge a fee of $25 from all other parties.
A FY 01 revenue gain of $375,000 would result if the background
checks were requested by private agencies. Future year revenues

would vary according to the number of new hires.

No funding has been included under either the DPH’s or the DPS’s
budgets within the House or Senate versions of the Revised FY 01
Appropriations Act to implement the home health certification

program.

Any resulting increase in caseload for the criminal justice system
resulting from disciplinary actions taken against home health aides

will be able to be accommodated within available resources.

Criminal History Records Checks of Caregivers, Emergency
Medical Technicians and Nurse’s Aides

Section 4 of the bill requires the Department of Public Health to
conduct a state criminal history records check of any person working

as a caregiver of a disabled client.

Section 7 of the bill requires persons applying for certification as an
emergency medical technician (EMT) on or after October 1, 2000, to
submit to a state and national criminal history records check. It is

sHB5788 / File No. 328 15



sHB5788 File No. 328

unclear whether this requirement would be interpreted to apply to
only new applications for certification, or whether persons renewing
their EMT certifications would also have to obtain a criminal records
check. It is also unclear whether the Department of Public Health
would be required to assist EMTs with obtaining criminal records
checks, or whether this responsibility would lie solely with the State
Police.

Section 12 prohibits employment of a nurse’s aide by a nursing
home after September 30, 2000, unless a state criminal history records
check has been done within 24 months of the date of hire. The DPH
will be required to conduct the check if one is not available in the

nurse’s aide registry.

The Department of Public Health will incur an FY 01 cost of
approximately $601,500 to implement the criminal history record check
program for an estimated 17,500 caregivers, 2,000 EMTs and 10,000
nurse’s aides. Included in this sum is $519,700 to reflect salaries of
thirteen positions, as follows: 6 Clerk Typists, 2 Office Assistants, 1
Licensing Examination Assistant, 2 Nurse Consultants, and 2
Administrative Hearings Attorneys II. Also included in equipment
and other expenses funding of approximately $81,800. In subsequent
years this cost would fall to $564,700 as one-time equipment expenses

would not recur.

The State Police are charged under the bill with assisting the DPH in
conducting these records checks, to include arranging for the taking of
fingerprints. The FBI national check costs $24 for each search ($18 for
a volunteer), and DPS could charge $25 for the state search ($18 for a
volunteer). DPS estimates that each background check would take
about 45 minutes. The number of background checks cannot be
determined at this time, but if they exceed 2,000 per year, DPS would
require additional staff and resources. Failure to provide additional

resources would result in increasing a backlog of such checks,

sHB5788 / File No. 328 16
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currently at two months. Law prohibits DPS from charging other state

or public agencies for criminal history background checks.

No funding has been included under either the DPH’s or the DPS’s
budgets within the House or Senate versions of the Revised FY 01
Appropriations Act to institute criminal records checks of caregivers,

EMTs or nurse’s aides.

The Department of Social Services (DSS) currently spends
approximately $1 billion annually on long-term care through Medicaid
reimbursement of private nursing facilities. To the extent that the
requirement for background checks for nurse’s aides increases the
operational cost of private nursing homes, these costs could be passed
on in future rates set for Medicaid reimbursement. The resulting

increase in state costs cannot be determined.

The agency budgets do not include fringe benefit costs as they are
provided in separate agency accounts administered by the
Comptroller. As the fringe benefit costs associated with this bill
represent a relatively small amount compared to the total appropriated
to the Comptroller for fringe benefits for all state employees, they have

not been reflected in this estimate.

sHB5788 / File No. 328 17
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OLR Bill Analysis
sHB 5788

AN ACT CONCERNING CERTIFICATION AND BACKGROUND
CHECKS FOR HOME HEALTH AIDES AND BACKGROUND
CHECKS FOR EMERGENCY MEDICAL TECHNICIANS, FOR
CERTAIN CAREGIVERS AND FOR NURSING HOME
EMPLOYMENT.

SUMMARY:

This bill establishes a certification program for home health aides that
the Department of Public Health (DPH) administers. It sets
certification requirements and fees, and gives DPH the authority to
take disciplinary action against certified aides for failing to conform to
accepted professional standards. Under the bill, home health care
agencies or homemaker-home health aide agencies may only employ
certified aides or those seeking certification.

The bill requires home health aides, emergency medical technicians,
and caregivers to submit to criminal history records checks to work in
the state. The bill also makes technical changes.

EFFECTIVE DATE: October 1, 2000
HOME HEALTH AIDES
Certification

The bill requires DPH to establish a procedure to certify home health
aides. The aide must successfully complete home health aide training,
a competency test, and a DPH-approved evaluation program. The
training, testing and evaluation can be done by a home health care
agency, homemaker-home health aide agency or other DPH-approved
entity. The applicant does not have to be employed by a home health
care agency, homemaker-home health aide agency, or other entity to
qualify for certification.

sHB5788 / File No. 328 18
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An application for certification must be on a DPH-prescribed form
which requires the person’s social security number. The initial
application fee, and the subsequent, annual renewal fee is $25.

No one may use the title “certified home health aide” or use any title,
words, letters, or abbreviations that may reasonably be confused with
certification unless that person is certified.

The bill provides that if the applicant has provided or submitted to a
criminal records check, the results are not subject to disclosure under
the Freedom of Information (FOI) Act. The aide can authorize release
of such a check.

The bill authorizes the DPH commissioner to take a variety of
disciplinary actions against certified aides for failing to meet accepted
professional standards due to (1) felony conviction; (2) fraud or deceit
in practice; (3) illegal conduct; (4) negligence, incompetence, or
wrongful conduct in professional activities; (5) emotional disorder or
mental illness; (6) physical illness, including deterioration through
aging; (7) alcohol or substance abuse; (8) willful records falsification;
(9) misrepresentation or concealment of a material fact in getting or
reinstating a certificate; or (10) violation of any provisions of the bill.

By law, the DPH commissioner can revoke or suspend the certificate,
censure the person, issue a letter of reprimand, place him on probation,
or impose a civil penalty of up to $10,000.

DPH may adopt regulations to implement the certification program.
Criminal History Records Check

The bill prohibits a home health care agency or homemaker-home
health aide agency from employing a person as a home health aide
unless (1) he is a certified home health aide and (2) the agency obtains
a state criminal history records check on him, done within six months
of the hiring date. (It is unclear if this includes after hiring, as well as
before hiring.) If DPH does not have a recent check available, the bill
allows the agency to conduct the check and charge the aide for the

cost. In such cases, the agency must file a copy of the results with
DPH.
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As an alternative, the bill allows an agency to hire a person to perform
the duties of a home health aide if (1) the agency has requested a
criminal records check from DPH or begun its own check, (2) the
person has or is applying for certification, and (3) the person performs
home health aide duties only under the direct supervision of a licensed
nurse pending certification and the background check results.

Reporting of Abuse

The bill requires each agency to report in writing to DPH and local law
enforcement any allegation or evidence of patient abuse, neglect, or
misappropriation of funds or property by an agency employee. The
report must be made within 72 hours of knowing of the incident. The
report is not subject to disclosure under FOI and must not include the
patient’s name unless he requests it.

A person making a report in good faith is not liable for damages in any
civil action brought by the employee. Under the bill, compliance with
this reporting requirement does not relieve a person from complying
with other statutory reporting requirements concerning the elderly,
child welfare, protection and advocacy of those with disabilities, and
any others required by law.

CAREGIVERS

The bill requires DPH to conduct a state criminal history records check
of any caregiver employed or otherwise engaged by any agency to
provide direct care services. This includes respite care to agency
clients having physical or mental disabilities. The bill defines
“caregiver” as an individual whose employment or contractual service
with an agency includes providing direct care services or having
routine physical access to agency clients or routine access to a client’s
financial records or assets. But it does not include a home health aide.

DPH must do the check, prior to or within six months of the
caregiver’s employment, if requested in writing by any agency
intending to employ or otherwise engage the caregiver. The bill allows
DPH to charge a fee for the background check that cannot exceed the
actual cost of the records check. The check does not apply to (1) any
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state licensed, certified, or registered caregiver acting within their
scope of practice in providing direct care services or (2) a caregiver
required to submit to a state or federal criminal records check under
any other provision of state law in order to provide direct care.

Results of the check are not subject to disclosure under FOI, but the
person can authorize their release.

The bill directs the Division of State Police to assist DPH in conducting
the records check, arrange for caregivers fingerprinting, and forward
them to the State Police Bureau of Identification. DPH can adopt
regulations on caregiver background checks.

EMERGENCY MEDICAL TECHNICIANS (EMTs)

By law, DPH must adopt regulations on (1) licensure and certification
of the operations, equipment, and facilities involved in emergency
medical services (EMS) and (2) complaint procedures for the public
and any EMS organization. This bill requires the regulations to
include qualifications for persons to receive and maintain certification
as EMTs and also requires anyone applying for certification beginning
October 1, 2000 to submit to a state and national criminal history
records check.

NURSE’S AIDES

Under the bill and beginning October 1, 2000, nursing homes can only
hire nurse’s aides who have undergone a state criminal history records
check within 24 months of hire. DPH must supply the nursing home
with the background check. If DPH does not have a recent check on
file in its existing nurse’s aides registry, it must conduct its own check
on the aide.

As an alternative, the bill allows a nursing home to employ a person to
do nurse’s aide work conditioned on getting a records check, if the
home has requested a state check from DPH or has begun its own
check.

The bill prohibits the nursing home from disclosing or using any
criminal history background information for any purpose except
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determining employment. A violation of this is an unfair or deceptive
trade practice under the bill. A nursing home that, in good faith, fails
to employ or discharges any conditionally employed person based on
records check information is immune from civil and criminal liability
that might otherwise result from discharging or not hiring the person.

The Division of State Police must assist a nursing home with the
background check of any nurse’s aide under final employment
consideration. It must also arrange for fingerprinting and forward
them to the State Police Bureau of Identification.

COMMITTEE ACTION
Public Health Committee

Joint Favorable Substitute
Yea 25 Nay 0
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